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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs E A Parsons

	Scheme
	Barclays Bank UK Retirement Fund (the Scheme)

	Respondents
	Barclays Bank plc (Barclays)


Subject
Mrs Parsons disagrees with the reconsidered decision made by Barclays on 18 April 2008 in regards to her application for an ill health early retirement benefit from the Scheme. In particular she claims that:

· Barclay’s medical adviser, Dr Schenk, was asked to carry out a full consideration but in fact carried out a review of the matter;

· Dr Schenk paid no regard to Dr Ellis’ report of 19 August 1998; and

· Dr Schenk applied a higher standard of proof than is warranted by the correct test in Rule B8.1.  
The Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against Barclays because it was not reasonable for it to have assumed that:

· Dr Schenk had reconsidered, and not reviewed, Mrs Parsons’ application; and

· Dr Schenk had applied the correct test under Rule B8.1.    

DETAILED DETERMINATION

Material facts

1. Rule B8.1 attached to the 37th Deed of Variation (which rule was not amended by the 38th Deed of Variation) deals with benefits on early retirement due to ill health and provides: 

“If, after consulting its medical adviser, [Barclays] considers that an Active Member is unable to work (whether for his employer or any other employer) by reason of a physical or mental incapacity or infirmity or has thereby suffered a substantial loss of earning capacity and is likely permanently to remain so unable or suffering such loss, [Barclays] may at its discretion direct the Trustees to grant such Active Member an ill health early retirement pension.” 

2. Dr Ellis’ report dated 19 August 1998 concluded:

“In conclusion, there seems absolutely no doubt that [Mrs Parsons] has a classical chronic fatigue syndrome and there is no reason to suspect any alternative underlying cause. Given the fact that she has been unable to work for four years [it is now accepted that “four years” was wrong] because of this I can see no likely prospect of her returning to work in the future.”
3. Mrs Parsons first applied for ill health early retirement benefits from the Scheme at the time her employment was terminated, on 2 November 1998.  Barclays refused this application because it was not satisfied that she met the condition (as to the permanency of her ill health) and she referred the matter to this office. 
4. On 21 April 2004, my predecessor determined a complaint by Mrs Parsons (L00317) and directed that Barclays should reconsider her application for ill health early retirement benefits after consulting with its medical adviser, who should take account of the opinion from Dr Ellis.
5. On 24 May 2004 Barclays notified Mrs Parsons that having reconsidered her original application, it was still of the view that she did not qualify for ill health early retirement benefits.  She referred the matter again to this office.
6. On 22 February 2008 I decided that the reconsideration of Mrs Parsons’ application was flawed and directed Barclays to reconsider her application once again.  I directed that the reconsideration was to be carried out by establishing her state of health at the time she first applied, based on the evidence available at the time and such further evidence as has been or may be obtained since by either Mrs Parsons or Barclays.  I further directed that the relevance of potential treatment as referred to in my determination should also be taken into account. Finally, I recommended that Barclays provide its medical adviser with a copy of my determination and the text of the relevant definition.
7. Barclays say it contacted AXA ICAS, the medical advisors to the Scheme, to identify an independent medical adviser who had had no prior involvement with Mrs Parsons’ case.  Dr Schenk was identified as such, but no instructions were given by Barclays at that time and it did not speak to or write to Dr Schenk.
8. Without formal instructions Dr Schenk reviewed Mrs Parsons’ case, and in particular the 1998 decision, and wrote to Barclays on 29 February 2008 stating that the decision to refuse her application for ill health early retirement was based on two main points.  First, at the time the decision was made, her condition (and inability to work) could not be deemed as permanent; and, second, that all reasonable active forms of treatment had not been attempted or completed.  He pointed to a publication in August 2007 of a review of evidence for intervention in Chronic Fatigue Syndrome (CFS), which re-iterated the belief that the only two interventions considered of potential benefit in this condition were a graduated exercise programme and cognitive behavioural therapy.  He said that a detailed overview of the evidence also showed that ‘most patients will show some degree of improvement over time, especially with treatment’ although all the studies showed a wide variation in severity, duration of symptoms and recovery.  He added that in Mrs Parsons’ case, while she was still unable to work after three years, there had been some improvements in her condition, even without any formal graded exercise therapy or cognitive behavioural therapy and she was still a young woman being only 48 years old at the time her employment was terminated.  He concluded that he believed that the decision made in 1998 was appropriate and relevant.
9. On 27 March 2008 Barclays wrote to Dr Schenk asking him to conduct a full reconsideration of Mrs Parsons’ application rather than just a review of the original decision.  An appendix accompanied Barclays’ letter listing the documents enclosed which included a report from Dr Ellis dated 19 August 1998.  Barclays also provided Dr Schenk with the text of relevant definition of ill health early retirement under the rules of the Scheme and stated that the material questions it was seeking his advice on were:
“1.
If all available treatment had been explored, but failed, would Mrs Parsons’ condition mean, on the balance of probabilities, that:

(a) (i)
she was unable to work for Barclays or any other employer; and


(ii)
was likely permanently to remain so, or

(b) (i)
that she had suffered a substantial loss or earnings capacity; and


(ii)
was likely permanently to suffer it?

2.
 Was there a form of treatment available that if undertaken would make it significantly less probable that her condition would mean either (a) or (b) above – so much less probable that, without it being undertaken, it could not be said that (a) or (b) was the case? In considering this question, it is relevant whether those having charge of Mrs Parsons’ care consider the treatment potentially helpful because declining a recommended treatment is a very different thing to declining a treatment which was not recommended at all, or only weakly so.

3.
 Was Mrs Parsons likely to permanently remain either

(a)
unable to work for her employer or any other; or

(b)
suffering a substantial loss of capability by reason of physical or mental incapacity or infirmity?

In the three questions, ‘permanent’ means for at least 19 years and 5 months from November 1998 (i.e. through to Mr Parsons’ normal pension date).”
10. On 10 April 2008 Dr Schenk wrote to Barclays stating that he had reviewed Mrs Parsons’ case again and in response to the specific question his comments were as follows:

“1. a. (i)
If all available treatments had been tried and failed then she would have been likely, by definition, to be unfit to work (i.e. failed treatment).


(ii)
There is no evidence at that time that her condition was considered to be permanent.


 b. (i)
If treatment had been tried and failed and she remained incapable of work then she would have suffered a substantial loss of earnings capacity.


(ii)
There was no reason to believe that her substantial loss of earnings capacity would have been permanent at that time.

2.
The treatment available for this condition have been described elsewhere but are essentially: cognitive behavioural therapy and graded exercise therapy.  There is no indication from her case-notes that either therapies had been strongly recommended.


I cannot state whether these therapies would ‘…make it significantly less probably that her condition would mean either a. or b. above’.  The National Institute for Health and Clinical Excellence (NICE) indicate that ‘…most patients will show some degree of improvement with time, especially with treatment…’.  I cannot state that any improvement would have been either ‘significant’ or ‘insignificant’ but I would have expected an improvement rather than either maintaining the status quo or deteriorating.

3.
In my opinion it would not have been possible to state that Mrs Parsons would have been permanently unable to work for her employer or any other; nor that her substantial loss of capability would have lasted for at least 19 years and five months from November 1998.”

11. Dr Fitzgerald, Mrs Parsons’ GP, wrote to Mrs Parsons’ solicitors, Russell Jones & Walker (RJW), stating that she could find no record of Mrs Parsons being offered or recommended graduated exercise programme or cognitive behavioural therapy.  She said the reason for the lack of a referral for a graduated exercise programme was likely to be a lack of provision for such management in 1999.  Further, Mrs Parsons had been referred to the local Mental Health Services in March 1996 for supportive counselling, though that predated the formal diagnosis of CFS.  She added that Dr Ellis had recommended the use of anti‑depressants in CFS hoping that it might help with her overall condition and some of her leg pain.
12. In response to a letter from RJW, Dr Ellis wrote on 11 April 2008 stating that Mrs Parsons did not refuse to take anti-depressants.  Dr Ellis explained that a minority of patients with CFS found them useful, but Mrs Parsons was not keen to take them having had bad experiences from them in the past.  He said that he thought then, and thinks now, that it is very unlikely that someone would benefit from anti-depressants under these circumstances and therefore he did not push the point.  Dr Ellis added that cognitive behavioural therapy was not a therapy that was offered in 1998 nor was it offered now.  There was some evidence that it benefitted a minority of people with Mrs Parsons’ condition, but as it was not available it was not offered to her.
13. The letters from both Dr Fitzgerald, of 10 April, and Dr Ellis, of 11 April, were passed on to Dr Schenk by Barclays for comment.  Dr Schenk wrote back to Barclays on 15 April 2008 stating that it was clear from the letters from Dr Fitzgerald and Dr Ellis that neither cognitive behavioural therapy nor a graded exercise programme were offered to Mrs Parsons at the time she was diagnosed with CFS.  He also noted that Mrs Parsons had elected not to take anti-depressant medication for her chronic fatigue.  He summarised that while there was some interesting information in the letters from Dr Fitzgerald and Dr Ellis, in his opinion, they did not change the fact that it would not be possible to state that Mrs Parsons would have been permanently unable to work for her employer or any other; nor that her substantial loss of capability would have lasted for at least 19 years and 5 months from November 1998.
14. Barclays wrote to Mrs Parsons on 18 April 2008 enclosing a copy of its letter of 27 March together with copies of Dr Schenk’s letters of 10 and 15 April.  Barclays said that Dr Schenk was very clear that her state of health in November 1998 was not likely to mean that she would be permanently unable to work for Barclays or any other employer, nor likely to mean that she would be permanently suffering a substantial loss of earning capacity.  Consequently, it had decided that she did not in November 1998 satisfy the criteria for an ill health pension.

Summary of Mrs Parsons’ position  
15. Barclays wants the Pensions Ombudsman to infer that Dr Schenk’s choice of words simply reflects the fact that he was instructed to establish Mrs Parsons’ state of health as at a date in the past.  If Dr Schenk had wanted to describe Mrs Parsons’ state of health in December 1998, he would have expressed himself in terms such as the following:

“a. Answers 1(a)(ii) and 1(b)(ii): ‘In my opinion, if all available treatment had been explored but failed, Mrs Parsons’ condition [would] [would not] have meant that she was likely permanently to [remain so][suffer it]’. 

 b. Answer 3: ‘In my opinion Mrs Parsons [was][was not] likely permanently to remain unable to work or suffering a substantial loss of capability’.”

16. In fact, in each case, Dr Schenk’s response was expressly directed not at Mrs Parsons’ state of health in November 1998 but at the correctness of the decision reached by his predecessor. 

17. In his letter of 10 April 2008 Dr Schenk does not say that he conducted a full reconsideration.  On the contrary, he refers back to his letter of 29 February and says: ‘I have reviewed Mrs Parsons’ case again’.  It seems that the instructions given before 29 February 2008 send Dr Schenk off on the wrong track and the instructions of 27 March 2008 were insufficient to return him to the right one.

18. There is no mention of Dr Ellis’ report in Dr Schenk’s letters of 10 April 2008.  Dr Ellis is a consultant and specialist in ME.  His report is contemporaneous.  He expressed himself in the clearest possible manner.  His opinion is central to the case.  If a medical adviser disagreed with Dr Ellis’ report he would have referred to the report and given his reasons.  Dr Schenk did no such thing.

19. Dr Schenk’s response to the request from Barclays is based on two crucial findings, neither of which could have been reached by any reasonable medical adviser who had read and understood Dr Ellis’ report.  The findings are:

·  First: “There is no evidence at the time [November 1998] that [Mrs Parsons’] condition was considered to be permanent”.

·  Second: “it would not have been possible to state that Mrs Parsons would have been permanently unable [etc.]”.

20. Dr Ellis’ report (dated August 1998) was quite clear: he considered Mrs Parsons’ condition to be permanent and he stated precisely that.

21. If I find that Barclays’ decision was flawed, then the relief which she seeks, following the case of The Trustees of the Saffil Pension Scheme v Curzon [2005] EWHC 293, is a determination by me that, at the date of her application, she was unable to work and likely permanently to remain so.  Her reasons are: as Barclays has provided no cogent evidence that Dr Ellis’ view was incorrect, there is only one possible view of the medical evidence and Barclays’ previous decisions in rejecting that view is perverse; past performance suggests that no purpose would be served in asking Barclays to reconsider its decision.

22. Since no treatment whatsoever was available, the absence of such explanation strongly supports Mrs Parsons’ contention that there was really only one view of the medical evidence.  Alternatively, any reconsideration should take account of the fact that neither treatment option (cognitive behavioural therapy or graded exercise programme) was available and my directions should reflect this.
23. “Enough is enough”.  She is seeking to enforce her contractual right to have her application for a pension properly considered and if, as a public authority, I fail to take a robust view and to determine the issue, this would be in breach of her rights under Article 6 of the European Convention on Human Rights and Article 1 of Protocol 1 to the Convention.     

Summary of Barclays’ position  
24. Mrs Parsons accepts that it correctly asked Dr Schenk to carry out a full reconsideration in its letter dated 27 March 2008.  However, she states that it is apparent from certain phrases in Dr Schenk’s report of 10 April that he in fact carried out a review.
25. Dr Schenk is a qualified medical practitioner who was engaged by Barclays to provide medical advice.  It had given explicit instructions as to how the reconsideration should be carried out.  It is unreasonable to infer from the selected phrases used by Dr Schenk that he failed to carry out a full reconsideration as instructed.

26. A full reconsideration would require Dr Schenk to review all the medical evidence available at the time of the 1998 decision and such evidence as has been obtained since, to form his own view of Mrs Parsons’ state of health in November 1998.  It had attached to its letter of 27 March 2008 a list of all the medical reports Dr Schenk had to consider for the purpose of his reconsideration and presumed therefore that Dr Schenk did, as instructed, consider each of these reports.  It is therefore reasonable, in its view, to conclude that Dr Schenk did, in substance, conduct a full reconsideration and the language he adopted in his report does not change this.
27. Mrs Parsons states that it is clear from Dr Schenk’s response of 10 April 2008, in answer to questions 1(a)(ii), 1(b)(ii) and (3), that he proceeded on the factual assumption that at the time of her application for ill health early retirement, no medical professional believed that her condition was likely to remain permanent.  From this she concluded that Dr Schenk paid no regard to Dr Ellis’ report.  Dr Ellis’ report was included in the list of documents sent to Dr Schenk by Barclays on 27 March 2008.  Consequently, Barclays have no reason to assume that Dr Schenk would have disregarded Dr Ellis’ report when reconsidering Mrs Parsons’ state of health as at November 1998.

28. Mrs Parsons accepts that Barclays correctly articulated the test to be applied in its letter of instruction of 27 March 2008.  In particular, question 1(b)(ii) asked whether if all treatment had been explored, but failed, her condition would have meant, on the balance of probabilities, that “she was likely permanently to suffer” a substantial loss of earning capacity.  Dr Schenk answered that “there was no reason to believe that her substantial loss of earning capacity would have been permanent at the time”.  Mrs Parsons states that Dr Schenk’s response suggests that he asked himself “will it be permanent?” rather than “is it likely to be permanent?” and therefore he applied a higher standard of proof than is warranted by the correct test in Rule B8.1.

29. Dr Schenk no longer works for AXA ICAS and therefore Barclays has not been able to discuss this matter with him.  However, the applicable standard of proof was correctly articulated in Barclays' instruction letter to Dr Schenk.  Therefore, the assumption must be that Dr Schenk did consider the correct test for the purpose of his reports of 10 and 15 April 2008.
30. Dr Schenk’s area of expertise is medical rather than legal.  The medical advice that Dr Schenk provided to Barclays was clear and it is unreasonable to read into his advice nuances that were not intended.  Having received Dr Schenk’s advice, Barclays considered the eligibility criteria for ill health early retirement as set out in Rule B8.1, and determined that Mrs Parsons did not qualify.

31. It has recently contacted AXA ICAS regarding the availability of possible treatments for CFS as at November 1998 and the advice received is that there was a body of published medical research prior to November 1998 supporting the use of both cognitive behavioural therapy and graded exercise as treatments that were likely to be effective.  Barclays accepts that Dr Ellis did not offer Mrs Parsons cognitive behavioural therapy, however it believes that the possible effectiveness of such treatment is a relevant consideration when determining whether Mrs Parsons qualifies for ill‑health early retirement under Rule B8.1.

32. In a recent determination (Wilson – 75191/2) it was determined that, “If there were untried treatments the neutral question should have been whether the ill health would be permanent even if those treatments were undertaken”.  The medical adviser in that case had produced guidance on how the ill‑health test applicable to Mr Wilson should be applied and had said “… the authorised pension scheme advisers are instructed to consider whether there is a realistic prospect that remaining treatments are likely to create sufficient functional improvement such that a return to work may be possible”.  I had for the most part agreed with that argument.
33. Applying that approach, the possible effectiveness of cognitive behavioural therapy is a relevant consideration for Barclays and its medical advisers since in November 1998 there was a body of medical opinion that supported the use of cognitive behavioural therapy in the treatment of CFS.  The question of whether there was, in November 1998, a realistic prospect that cognitive behavioural therapy was likely to create sufficient improvement such that Mrs Parsons did not qualify for ill‑health early retirement under Rule B8.1 should not be ignored merely because cognitive behavioural therapy was not in fact offered to Mrs Parsons by her doctor.
Conclusions
Whether Dr Schenk had carried out a review instead of a full reconsideration of the matter

34. Dr Schenk was given clear instructions by Barclays to carry out a full reconsideration, and not a review, of Mrs Parsons’ application. He did not say that he had – and there is some ambiguity in the language of his letters of 10 and 15 April.  They could be taken either way.
35. Barclays has pointed to the list of medical reports it had sent Dr Schenk with its letter of 27 March 2008 and drawn an assumption from that that Dr Schenk had carried out a full reconsideration.  As Dr Schenk no longer works for AXA ICAS, Barclays says that it is unable to clarify the matter with him. 

36. My actual directions were for Barclays to reconsider Mrs Parsons’ application.  The matter I need to consider is whether it was reasonable for Barclays to presume, because it had instructed Dr Schenk and sent him copies of medical reports, that he had carried out a full reconsideration of the matter.  Given the history of Mrs Parsons’ application, Barclays ought to have been meticulous in its consideration of any advice it received from Dr Schenk.  In my view, Barclays should have sought clarification, rather than have assumed, that Dr Schenk had carried out a full reconsideration.  
37. For the reasons given in paragraph 36 above, I uphold this part of Mrs Parsons’ complaint against Barclays.

Dr Schenk paid no regard to Dr Ellis’ report of 19 August 1998
38. It is not within my jurisdiction to consider what weight Dr Schenk should or should not have given to the evidence in reaching his recommendation.  Suffice to say that Barclays had provided Dr Schenk with a copy of Dr Ellis’ report of 19 August 1998 with its letter of 27 March 2008. 
39. But if Dr Schenk had ignored evidence, such as Dr Ellis’ report, and Barclays ought reasonably to have become aware that he had, then there could have been maladministration by them.

40. Dr Schenk’s letters are silent on Dr Ellis’ November 1998 conclusions.  In fact, Dr Schenk’s letter of 10 April only addressed the three questions that Barclays put to him.  It is therefore impossible to know whether Dr Schenk took account of Dr Ellis’ opinion.  However, it might be expected as part of a full reconsideration for Barclays to ascertain from Dr Schenk his reasons why he had set aside contemporaneous evidence which may support a different opinion to his own.  Otherwise, it would be unclear to Barclays why its medical adviser disagreed with the earlier opinion and be difficult for them to make a properly informed decision.
41. So while I do not uphold this aspect of the complaint as it stands, there is doubt as to how Barclays could have reached a proper decision without knowing Dr Schenk’s views on the medical evidence presented.  Nonetheless, as I am remitting this matter back to them, Barclays can address this issue at that time.
Dr Schenk applied a higher standard of proof than is warranted by the correct test in Rule B8.1 
42. Barclays had provided Dr Schenk with the text of the relevant definition of ill health early retirement under the Scheme rules.  Dr Schenk stated that he had no reason to believe that the loss of Mrs Parsons’ earnings capacity would have been “permanent at the time”.  The correct test under Rule B8.1 is “is it likely to be permanent?” and therefore, on the face of it, it does not appear that Dr Schenk considered Mrs Parsons’ application under the correct test.
43. When assessing Mrs Parsons’ application, the answers to questions 1(a)(ii) and 1(b)(ii) appear illogical and perverse given the answers to questions 1(a)(i) and 1(b)(i).  Dr Schenk says that Mrs Parsons would be likely to be unable to work and so suffer a substantial loss of earnings, however, he goes on to say there is no evidence of permanence.  But Barclays have not queried why permanence would not exist.  Without any successful treatment there is no explanation how an opinion was reached that she would recover so as to say, on the balance of probability, the permanence criteria could not have been met.
44. Dr Ellis has stated that cognitive behaviour therapy was not a therapy that his department offered and goes on to say that, as it was not available it was not offered.  So Mrs Parsons would be unable to avail herself of this treatment from her local NHS Trust.  This relevant fact needed to be taken into account when considering if there were possible treatments that if undertaken would make it significantly less probable that her condition would mean either she was unable to work or that she had suffered a substantial loss of earnings capacity.  If treatment was not available, Mrs Parsons could not benefit from it.  Since Dr Ellis did not say graded exercise therapy was unavailable, Barclays needed to consider how graded exercise therapy alone would effect Mrs Parsons’ condition and her qualification under Rule B8.1.
45. It is possible, that if the decision had been made in 1998, there would have been a conclusion that cognitive behaviour therapy was likely to be helpful.  But it would have been necessary to take into account whether Mrs Parson’s medical attendants had actually recommended it.  The fact that it was neither available nor offered at the time would have significantly altered the probability that cognitive behaviour therapy would at some time over the following 19 years have made Mrs Parson’s condition less than permanent.  In fact, according to Dr Ellis, it is still not available to her, so the possibility of it having any beneficial effects before she reaches normal retirement age must remain slim. 
46. Additionally, in this particular respect it is impossible to put the clock back.  Mrs Parsons did not undergo the therapy.  Given that it is through no fault of hers that a proper decision has still not been made I do not think it is right to reconstruct a decision, effective in 1998, that takes into account the possibility of treatment that was not in fact undertaken.  
47. Mrs Parsons’ representative argues that consideration should also be given to the fact that Mrs Parsons was not offered graded exercise.  Once again I think it would be wrong to have regard to whether she might have benefited from it had it been undergone between 1998 and now.  But it is, apparently, available.  So there remains a possibility that she can benefit from it.
48. Barclays says that as it had provided Dr Schenk with details of the correct test to be applied, therefore it assumed that he did consider the correct test for the purpose of his reports of 10 and 15 April 2008.  Barclays states that having received Dr Schenk’s advice, it considered the eligibility criteria for ill health early retirement under Rule B8.1 and decided that Mrs Parsons did not qualify.
49. It is up to Barclays and not Dr Schenk to decide whether or not Mrs Parsons met the eligibility criteria.  However, Dr Schenk needed to understand the correct test that should be applied in order to advise Barclays.
50. Once again, Barclays assumed that Dr Schenk had applied the correct test on the basis that it had provided him with the necessary details.  For the reasons given in paragraph 36 above, I find that it was not reasonable for Barclays to assume that Dr Schenk had applied the correct test and therefore uphold this part of the complaint.
51. Although I have found that Barclay’s decision was flawed, this is on the basis that it failed to ask the right questions.  In other words, it reached an uninformed decision, not a perverse decision.  As clarification is required, in particular about graded exercise, and further medical evidence may need to be obtained it follows that I am not in a position to substitute my own decision for Barclays’ decision.  I cannot see how this decision can be regarded as inconsistent with Mrs Parson rights under Article 6 or elsewhere.
Directions
52. I direct Barclays within 56 days of the date of this Determination to reconsider Mrs Parson’s application for ill health early retirement benefits and notify her of its decision, with reasons.  The reconsideration is to be carried out by establishing her state of health as at the original application date, using the evidence available at the time and such further evidence as has been or may be obtained since by either Mrs Parsons or Barclays.  Barclays will need to take account of what I have said in paragraphs 42 to 47.  Barclays will also need to ensure that the advice it receives from its medical adviser is 

· a reconsideration, instead of a review, of Mrs Parsons’ application; and

· based on the correct test under Rule B8.1.
TONY KING 

Pensions Ombudsman 

24 March 2010 
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