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PENSIONS ACT 2004, PART 2 CHAPTER 6

APPEAL TO PENSION PROTECTION FUND OMBUDSMAN
DETERMINATION BY THE DEPUTY PENSION PROTECTION FUND OMBUDSMAN
	Appellant


	:
	Mr G Sinnott

	FAS
	: 
	Financial Assistance Scheme

	Scheme Manager
	:
	The Secretary of State for the Department for Work and Pensions

	Pension Scheme
	:
	Trident Alloys Retirement Plan (the Plan)


MATTERS FOR DETERMINATION 

1. Mr G Sinnott, a member of the Plan, appeals against the Scheme Manager’s review dated 30 July 2007, of the FAS determination dated 26 February 2007.  He states that the FAS rules have not been correctly applied when calculating his entitlement.
SCHEME MANAGER’S DECISION

2. The Scheme Manager reviewed the original determination in light of Mr Sinnott’s application for review and determined that, although the original FAS entitlement was assessed using an incorrect certification date (i.e. the date Mr Sinnott transferred out of the Plan), this did not affect the original determination. 

APPELLANT’S GROUNDS FOR APPEAL

3. Mr Sinnott complains that the FAS has not used the correct annuity rate when calculating the pension that could be obtained from the transfer value he took from the Plan.  He states the FAS has incorrectly used a non indexed annuity rate provided by the Government Actuary’s Department (GAD) rather than an annuity rate that was commercially available.  He states that, had a commercially available rate been used, he would be entitled to an award of £2,182.352.
RELEVANT LEGISLATION

4. Relevant extracts from the Financial Assistance Scheme Regulations 2005 (the Regulations) can be found at Appendix 1 to this determination.
MATERIAL FACTS

5. Mr Sinnott was born on 5 February 1941 and reached his 65th birthday, on 5 February 2006.  He is a member of the Plan, which is a qualifying scheme for the FAS.

6. The FAS states that the original determination was reached using benefit information compiled on form S1, submitted by KPMG LLP, the Plan Administrator, and received by the FAS on 29 January 2007.  It stated Mr Sinnott had taken a transfer value of £68,828.22 out of the Plan on 30 November 2001.

7. On 26 February 2007, the FAS wrote to Mr Sinnott to tell him that it had determined he was ineligible for an award.  The FAS wrote to him on the same day to explain how it had reached that determination:


“ ..To enable us to reach a decision, we base our calculations around the expected pension that the scheme should have provided had you remained in service until your normal retirement date, but based on the salary you received in your final year of employment with Trident Alloys.   

As part of our calculations we take account of any ‘Capital Value Discharge or Transfer Value’ taken at the time of retirement.  We have been advised that you took £68,828.22 as a transfer out of the Scheme.

I give below the calculations we made in reaching our decision.

Scheme Expected Pension at 65 was £6,458.40 per annum

Maximum FAS Annual payment is 80% of expected pension  

Expected Pension




    £6,492.94

Maximum award 80% of expected pension
             = £5,194.35

Less notional annuity payment
       

 = £5,116.08

Financial Assistance Scheme payment
                £     78.27 De Minimis  

As this payment is below £520.00 per annum we have to apply the FAS De Minimis rule.

The scheme trustees supplied the figures we have used in our calculations, but should you wish to query any of the figures used, could you please contact the scheme trustees directly….”  
8. The FAS states that the ‘Scheme Expected Core Pension Figure’ of £6,458.40 per annum, was quoted incorrectly, although the correct figure, £6,492.94 per annum, was used in Mr Sinnott’s calculation.
9. On 1 March 2007, Mr Sinnott wrote to the FAS, raising two points:

· the use of the GAD’s annuity rate, in preference to commercially available annuity rates, which he stated would have produced a notional annuity payment of £3,012 per annum, rather than the £5,116.08 per annum, achieved by the FAS.

· the use of the expected pension figure, of £6,492.94 p.a. (the deferred pension figure) in preference to the estimated pension figure at 65, of £7,611 p.a.

10. Mr Sinnott’s letter of 1 March 2007, was treated as an application for review, and on 30 July 2007, the FAS provided its Review Determination.  The Scheme Manager concluded that the information Mr Sinnott had provided, did not change the outcome of the 26 February 2007 determination.
11. The Scheme Manager also informed Mr Sinnott that, although the review had revealed that the original assessment was reached using a certification date of 1 December 2001, rather than the correct date of 30 November 2001 provided on form S1, this did not change the outcome.

12. The FAS responded to  Mr Sinnott’s first point as follows:

“…In your letter you also query why the Government Actuaries Annuity Rate is so different to commercially available annuity rates.  This is because the transfer out value used to buy a pension for a member may have had indexation included (and thus start at a lower rate than if it did not have indexation included).  The FAS notional rate of annuity assumes no indexation is payable in payment.” 
13. In answer to Mr Sinnott’s second point, the FAS copied to Mr Sinnott, its full calculation of his award:

“1. Your ‘expected core pension’ under FAS rules
£6,492.94

Please note that ‘expected core pension’ refers to the core pension rights that you had accrued within your scheme.

‘Expected core pension’ does not include any additional benefits, such as those that may arise in relation to early retirement or pensions that may be paid to dependant children, which any individual scheme may have offered.  The FAS provides a contribution towards the replacement of retirement income.  It is not designed to replicate every detail of people’s pension schemes.

To calculate your ‘expected core pension’ we have used the following data provided by your scheme:

	Guaranteed Minimum Pension (GMP)

(Quoted as at 30/11/2001-the date we have been told that you left your scheme) 
	£512.72

	Pension in excess of GMP, which is subject to revaluation within scheme rules

(also quoted as at the date above)
	£1,448.62

	Flat-rate pension, which is not subject to revaluation within scheme rules 
	£4,531.60


We apply revaluation as per FAS rules to those core pension rights that were due to be revalued under your scheme’s rules to provide the expected core pension figure stated at section 1.

If you left your scheme before the date wind-up began, the FAS will apply revaluation broadly in line with your scheme’s rules from the date of leaving up to the date before wind up began.  If you left your scheme at wind-up then your scheme will already have revalued your benefits up to that point when they provided us with your data.

The FAS then applies revaluation in line with prices (subject to a maximum of 5% compound per year) to those core pension rights that were due to be revalued under the scheme’s rules, from the day wind up began up to the ‘certification date’ for the FAS assessment.

The certification date is provided by your pension scheme and in most cases is the date at which your actual pension is correct (for example, the scheme may have provided an annuity rate to us and provided this rate of annuity as at the date you left your scheme or as at your normal retirement age).  The certification date provided by your scheme is 30/11/2001. 

2. Your total actual pension




£5,116.59

To calculate your total ‘actual pension’ we have used the following data provided by your scheme.

You took a transfer value from your scheme on 30/1/2001 of £68,828.22

We have converted the amount of transfer into a 

notional ‘actual pension’.




£5,116.59

Capital sums, like lump sums and transfers, are converted into notional rates of pension in broadly the same way.  We do this conversion by applying actuarial factors that provide a reasonable estimate of the amount of pension that could have been bought by way of an annuity using the amount of lump sum or transfer at the time the lump sum or transfer was taken.

3. Your annual payment

Expected pension X 80% less your actual pension is

£77.762

You are not entitled to FAS annual payments, as your payment would be less than £520 per year.” 

14. The FAS have stated that it subsequently identified that the Trustees provided an incorrect date, for when Mr Sinnott took his transfer value.  The correct date should have been 6 May 2004, and that his award should have been calculated as follows: £6,608.86 X 80% = £5,287.09 – (notional annuity) £4,997.40 = £289.69 gross per annum. This amount is then revalued, to Mr Sinnott’s 65th birthday, providing an award payable of £304.68 gross per annum.

SUBMISSIONS 

15. Mr Sinnott submitted that

15.1
The FAS calculations have used annuity rates, provided by the GAD, rather than annuity rates that are commercially available.  Had commercially available rates been used, the best possible annuity would have been £3,012.00 per annum, rather than £5,116.59 used by the FAS.
15.2
If £3,012.00 is used, instead of £5,116.69, the annual payment would be calculated as follows:

£6,492.94 (Expected Core Pension) X 80% Less £3,012.00 (actual pension) =£2,182.352.

15.3
The FAS have provided no formal justification for using non-indexed linked annuities when determining the notional annuity payment and questions whether their use is in keeping with the Government’s intentions.

16.
The FAS submitted that
16.1
Where, as in the case of Mr Sinnott, a portion of the benefit has been taken in the form of a lump sum, it is necessary for the FAS to determine the rate of annuity that could have been purchased in order to calculate the FAS ‘top up’.  It does this by utilising a ‘notional annuity rate’ achieved from factors supplied by the GAD.   

16.2
Similar factors to those used by commercial annuity providers, are put into place when calculating the notional annuity, with the aim of matching the ‘real’ annuity that would have been provided by an insurance company as part of a bulk annuitisation process.
16.3
The result is unlikely to replicate exactly what the individual would have got, had they purchased an annuity themselves, or had the scheme bought an annuity.  Not all annuities bought by trustees will have this structure and of course an annuity bought from a commercial provider can be tailored to specific circumstances.  The aim of the FAS is to use the typical annuity which could have been purchased by trustees on a wind up. 

16.4
While practice does differ between trustees, the FAS understands from its engagement with the trustees of schemes in wind up, that they would generally buy non-index linked annuities, for their deferred members (regardless of whether the scheme rules provided for indexation of part or all of the accrued rights), because increases in payment are in the main lost on the wind up of an underfunded scheme, because of their ranking in the priority order of the allocation of assets.
16.5
The calculation follows the methodology used by annuity providers.  Prior to the introduction of the Regulations, the FAS entered into consultation on matters, including the use of factors and set out a proposed actuarial basis for the factors to be adopted.  The proposed basis substantially followed that set out by the Pension Protection Fund for valuations carried out under sections 143 and 179 of the Pensions Act 2004, at the time.  No responses to the consultation exercise suggested use of a different basis for the factors.  

16.6
The factors are calculated by the GAD, on the following assumptions, agreed with the Department for Work and Pensions, which sought to replicate the type of annuity which would typically be purchased by trustees at wind up:


(a)
payable from scheme normal retirement age;



(b)
revalued in deferment by RPI capped at 5 per cent;

(c)
providing a 50 per cent survivor pension to a spouse or surviving civil partner;



(d)
no increases in payment;



(e)
payable for life. 

16.7
The factors do take account of the provision of a spouse’s pension.
16.8
The Department for Work and Pensions is currently consulting on proposed changes to the annuity factors used.  There is no proposal to change the assumption that the factors should be based on no indexation in payment.  However, the proposed changes would lead to lower amounts of notional annuity and consequently, to higher FAS top ups.  Mrs Sinnott’s case will be re-assessed as necessary. 
CONCLUSIONS

17.
There is no dispute that Mr Sinnott is a qualifying member, in accordance with Regulation 15 and qualified to be considered for having any pension topped up to 80% of his expected core pension.
18.
There is a dispute, however, about the way in which the FAS have assessed the level of his award.  The FAS originally determined that, although Mr Sinnott was entitled to an award of £77.762, none was payable as it was less than the de minimis level set by the Regulations.  At review, although the Scheme Manager concluded that the incorrect certification date had been used in the original calculation, and correcting this changed the level of his award to £78.27, this was still below the de minimis level set by the Regulations so no award was payable.  I find no fault with this decision.
19.
Mr Sinnott contends that the FAS should have used commercially available annuity rates, and had they done so, a figure of £3,012.00, would have been used in their calculation, leading to an award of £2,182.352.  
20.
The FAS states that annuity rates prescribed by the GAD are used in circumstances where it is not possible to determine the annual rate of annuity, on the basis of the information available, and a notional rate of annuity is used instead.  
21.
As Mr Sinnott had taken a transfer, it was necessary for a notional annuity rate to be applied.  It is apparent that this may not correspond with an annuity that could have been provided by a commercial provider.  However, the aim of the FAS is to take into account the typical annuity which would have been purchased by the trustees of a scheme that was winding up under funded.  In circumstances like this, in accordance with Schedule 2, paragraph 2(4), the FAS is permitted, therefore, to use the notional annuity rate derived from the factors calculated by the GAD.  Those factors were adopted after wide consultation and, despite Mr Sinnott’s assertions, do take account of the provision of a spouse’s pension.  
22.
Although the notional annuity rate does not reflect increases in payment, as the FAS has stated, such increases are unlikely to be a feature in situations in which schemes wind up under funded.   In addition, on a like for like basis, a non indexed annuity offered commercially is likely to be higher than a notional annuity derived from GAD factors and, therefore, more likely to restrict any award payable by the FAS.
23.
Although the FAS incorrectly quoted a figure of £6,458.40, and used an incorrect date for when Mr Sinnott took his transfer, a revised calculation based on correct information has been carried out and provided to Mr Sinnott.  These, however, were not matters the Scheme Manager needed to consider when reaching its Review Determination.  Mr Sinnott, is, though, now eligible for an award of £304.68 which will be backdated.

24.
Although there is a proposal to reconsider the level of notional annuity used, the notional annuity rates used by the FAS were appropriate and in accordance with the legislation.
25.
Mr Sinnott’s appeal is accordingly dismissed.
CHARLIE GORDON
Deputy Pension Protection Fund Ombudsman

29 May 2008
APPENDIX 1

“The Financial Assistance Scheme Regulations 2005 (the Regulations)

Part 4

Qualifying Members

15 Qualifying Members

(1)
A member or a former member of a qualifying pension scheme is a qualifying member of that scheme for the purpose of these Regulations where -

(a)
he is a member of the scheme in respect of whom that scheme’s pension liabilities are unlikely to be satisfied in full because the scheme has insufficient assets;

(b)
he had ceased to be a member of the scheme and in respect of whom the scheme’s pension liabilities were not satisfied in full, at the time he ceased to be a member, because the scheme had insufficient assets; or

(c)
he died before the date of the coming into force of these Regulations, but would have satisfied the condition in either sub-paragraph (a) or (b),

And the conditions in paragraphs (2) to (4) are satisfied in relation to that member or former member, or would have been satisfied where sub-paragraph (c) applies.


(2) The condition in this paragraph is that the member or former member must have an accrued right to a benefit under the scheme.

(3) The condition in this paragraph is that the member or former member-

(a) was a member of the qualifying pension scheme immediately before the scheme began to wind up; or

(b) was not a member of the scheme at that time but became a pension credit member of the scheme on or after the day on which the scheme began to wind up.

(4) The condition in this paragraph is that the member or former member-

(a) had attained his normal retirement age for the scheme of which he is or was a member as at 14 May 2004;

(b) had not attained that age as at that date but would attain that age on or before 14 May 2019; or

(c) had died before attaining that age but would have attained that age on or before 14 May 2019.

17 Annual Payments

(1) Schedule 2 makes provision for the determination of the amount of annual payments to be paid to or in respect of, qualifying members of qualifying pension schemes including provision for-

(a) a cap to be imposed on such amounts; and

(b) an amount to be paid only where an amount determined under that Schedule is equal to, or exceeds, a specified amount.

(2) Except where paragraph (2), applies, a qualifying member of a qualifying pension scheme shall be entitled to an annual payment determined in accordance with Schedule 2 from-

(a) 14 May 2004; or

(b) The day on which the qualifying member attains the age of 65,

whichever is the later.

Schedule 2

2 Actual Pension

(1) In this Schedule, ‘actual pension’ means, subject to sub paragraphs (3) and (4), the annual rate of annuity which has been or could have been purchased for the beneficiary as at the certification date with the assets available to discharge the liability of the scheme to him after that liability has, or had been, determined.

(2) The liability of the scheme to the beneficiary shall be determined for the purposes of sub paragraph (1) -

(a) In accordance with section 73 of the 1995 Act; or

(b) Where that section does not apply, in accordance with the scheme 

rules.

(3) The annual rate of annuity which has been, can be or could have been purchased for the beneficiary for the purposes of sub paragraph (1) with the assets referred to in that sub paragraph, shall be determined (or, as the case may be, redetermined)-  

(a) Where the beneficiary was an active or a deferred member of the qualifying pension scheme on the crystallisation date, on the basis that the sum which will be, or has been, used to discharge the liability of the scheme to him will only be, or has only been, used to discharge the liability of the scheme to him will only be, or has only been, used to purchase an annuity when the qualifying member attains,  or attained, his normal retirement age;

(b) …,

(c) …,

(d) ….

(4)
Where the scheme manager is satisfied that it is not possible for him to determine the annual rate of annuity for the purposes of sub-paragraph (1) having regard to the information available to him, he shall determine the annual rate of annuity on the basis of the sum which would discharge the liability of the scheme to beneficiary and to such other matters as he considers relevant.

Active and Deferred members
4.
(1)
This paragraph applies in respect of a qualifying member of a qualifying pension scheme who was an active member or a deferred member of that scheme on the crystallisation date.

 (2)

The annual payment payable to a qualifying member to whom this paragraph applies whom is-

(a) a Group 1 qualifying member shall be – (expected pension X 0.8) – actual pension;

(b) …,

(c) ...

(3)
In sub paragraph (2), “expected pension” means, subject to sub paragraphs 3(A), 3(B) and (4), the aggregate of-

(a)
the annual rate of the pension to which the qualifying member would have been entitled in accordance with the scheme rules had he attained his normal retirement age when the pensionable service relating to the pension ended;

(b)
the revaluation amount for the first revaluation period (see sub paragraphs (5) and (6));

(c) the revaluation amount for the second revaluation period (see sub paragraphs (7) to (11)). 

(3A)
In a case to which paragraph (13) applies, “expected pension” means, subject to sub-paragraph (4), the aggregate of the amount specified in sub-paragraph (3)(a) and the revaluation amount for the revaluation period specified in sub paragraph (13).

(3B)
In a case where the certification date is on or before the day on which the qualifying member’s pensionable service ended, “expected pension” means, subject to sub paragraph (4), the amount specified in sub paragraph (3)(a).

(4)
In any case where the scheme manager is satisfied, having regard to the information available to him, that it is not possible for him to identify any of the elements in sub paragraph (3), (3A) or (3B), he may determine how the annual payment is to be calculated having regard to such matters as he considers relevant.

(5)
The first revaluation period is the period beginning on the day on which the qualifying member’s pensionable service ended and ending on the day before the day on which the scheme began to wind up.

(6)
The revaluation amount for the first revaluation period is the amount by which the annual rate of the pension under sub-paragraph (3) (a would fall to be revalued-

(a)
in relation to any guaranteed minimum pension, in accordance with section 16 of the 1993 Act, having regard to the relevant scheme rules; and

(b) In relation to the remainder of the pension, in accordance with Chapter 2 of Part 4 of the 1993 Act.

(7)
The second revaluation period is the period beginning on the day on which the scheme began to wind up and ending on the certification date.

(8)
The revaluation amount for the second revaluation period is, subject to sub-paragraph (12)-

(a)
where that period is less than one month, nil; or

(b)
in any other case, the revaluation percentage of the aggregate of the annual rate of the pension under sub-paragraph (3) (a) and the revaluation amount for the first revaluation period under sub-paragraph (6). 

(9)
In sub-paragraph (8), “the revaluation percentage” means the lesser of-

(a)
the percentage increase in the general level of prices in Great Britain during the second revaluation period determined in accordance with sub-paragraph (7); and

(b)
the maximum revaluation rate.

(10)
      …,

(11)
In sub paragraph (9) (b), “the maximum revaluation rate” in    relation to the second revaluation period is –

(a)
if that period is a period of 12 months, 5%; or

(b)
in any other case, the percentage that would be the percentage mentioned in sub-paragraph (9)(a) had the general level of prices in Great Britain increased at the rate of 5% compound per annum during that  period.

(12)
In determining the revaluation amount for the second revaluation period in accordance with sub-paragraphs (8) to (11), no revaluation shall be made in respect of any benefits which are not subject to revaluation under the scheme rules.

(13)
….,

De minimis rule
 8. Where the amount of an annual payment determined in accordance with the previous provisions of this Schedule would, but for this paragraph—

(a) in the case of paragraphs 3 and 4, be less than £520;
(b) in the case of paragraph 5, be less than £260, the amount of that payment shall be nil.”
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