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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G E Tancred

	Scheme
	:
	The Teachers’ Pension Scheme (the Scheme)

	Respondents
	:
	Department for Children, Schools and Families (the Department) 


Subject
Mr Tancred says that the Department incorrectly ceased payment of his ill health pension.  He also believes that there were deficiencies and irregularities in the Department’s decision making process.
The Ombudsman’s determination and short reasons

The complaint should be upheld against the Department because they have not reached a proper decision consistent with an earlier determination by the Pensions Ombudsman.
DETAILED DETERMINATION

Material Facts
1. Since 1996 Mr Tancred had been receiving an ill health pension from the Scheme. Payment of this pension was stopped in June 2002 on grounds that he was no longer incapacitated.

2. Mr Tancred has previously brought two complaints to my office against TP and the Department about his ill health pension.  Those complaints were dealt with by my predecessor, David Laverick, who on both occasions remitted the matter back to the Department for reconsideration.
3. The regulations that govern the operation of the Scheme are the Teachers’ Superannuation (Consolidation) Regulations 1988 (the 1988 Regulations) and the relevant regulation, headed “Pensioner ceasing to be incapacitated”, is E13 which states that on the pensioner ceasing to be incapacitated the pension ceases to be payable.  The 1988 Regulations say:

“A person is incapacitated— 

(a)
in the case of a teacher, an organiser or a supervisor, while he is incapable by reason of infirmity of mind or body of serving efficiently as such …”
4. My predecessor’s conclusion on Mr Tancred’s first complaint was that the report by Dr Faith, a consultant psychiatrist, which said that Mr Tancred was not prevented by illness from working in any capacity had been misinterpreted as meaning that he was fit to teach.  Dr Faith’s opinion at the time was:

“Mr Tancred appears to be a man with a somewhat obsessional trait to his character who had been unable to cope with, what he saw as, disadvantageous changes to his working environment, prior to his retirement.

He was apparently found to be incapable of work, by the Benefits Agency until 1997.  I would accept that he suffered, during that time, a period of minor stress related illness associated with difficulty in adapting to new circumstances.

I would not however accept that, beyond 1997, Mr Tancred has suffered from any psychiatric disorder, which would have prevented him from working in any capacity.  The concentration, commitment and, interpersonal skills required to set up a business would indicate that any, continuing symptoms at that time would not have constituted a formal psychiatric disorder and would not have been, to any significant degree, disabling.

Mr Tancred appears to have difficulty adapting to change and, I have no doubt, he would have difficulty adapting to restarting his career as a teacher.

I am not of the opinion, however, that, if motivated, Mr Tancred could not return to work as a teacher.

At the present time, he is not, suffering from any formal disorder and is not in need of any treatment.”

5. On Mr Tancred’s second complaint, my predecessor’s conclusion was that the Department had asked itself the wrong question with regard to whether or not he continued to meet the definition of incapacity, particular when later opinion from Dr Sillince, another consultant psychiatrist, said Mr Tancred’s personality characteristics would make him liable to suffer a relapse if he were to return to teaching and that he was not therefore fit to teach, which was the relevant test.
6. My predecessor’s direction (made on 21 December 2006) was:

“Within 56 days the DfES [now DCSF] must seek a further medical opinion and reach a view as to whether Mr Tancred continues to meet the Scheme’s definition of incapacity.”

7. In reconsidering the matter in January 2007, according to a report from Dr Ewen of Atos Healthcare, the Department’s medical adviser, the Department asked;

“In 2002, was Mr Tancred still incapable (as agreed in 1996) of being incapable by reason of infirmity of mind or body of serving efficiently as a teacher?”

8. Dr Ewen replied on 26 January 2007. The whole of his report is attached as an appendix to this determination as it is central to the complaint.  The report concluded:

“Whatever it was Mr Tancred told his GP in February 2002 in terms of what was false, the GP offered his opinion on Mr Tancred’s continuing incapacity for teaching by assessing him on the day, having not indicated any attendance for anxiety since 1997, and that all the work he did was an occasional consultancy.  The documents submitted with details of Mr Tancred’s activity as a director of two companies and as taking the central position on a leaflet promoting his services as an Educational and Vocational Executive, offering Courses…with the company turnover in six figures, is not consistent with his assertion that he engaged only in occasional self employed consultancy work.  If he engaged in as few days work as 2.35 days a month, which is below the threshold for therapeutic work, the question must be asked to why he was not still on Incapacity Benefit.

In considering the medical reports, which informed [the Department’s] medical advisers in relation to the initial review and subsequently at appeal and direction by the Pensions Ombudsman, it is my view that the report by Dr Faith is to be preferred, as it is she who reflects his occupational activity since 1997 in a way which is consistent with the evidence of his company role and activities.

I therefore advise that it is not unreasonable to take from Dr Faith’s report that Mr G Tancred, though having an obsessional personality, did not have any on-going psychiatric disorder, and that the evidence of his occupational activities from 1997 can be used to reasonably deduce that he was no longer incapable by reason of infirmity of mind or body of serving efficiently as a teacher.”
9. The Department wrote to Mr Tancred on 2 February 2007 enclosing a copy of Dr Ewan’s report and stated that based on the advice it had received, it had decided that the decision to stop his ill health pension should stand.
Submissions
10. The Department says:
· Following on from the Ombudsman’s determination of Mr Tancred’s previous complaint, it reconsidered the question of whether Mr Tancred is still incapable by reason of infirmity of mind or body of serving efficiently as a teacher.

· In reaching its view that Mr Tancred does not continue to meet the Scheme’s definition of ‘Incapacity’, it took into account everything available at that date, including Mr Tancred’s representations to that date, and the advice from Dr Ewen.  Ultimately, it was persuaded, for the reasons set out by Dr Ewen, that Dr Faith’s evidence is to be preferred.
· It was persuaded by the evidence of Dr Faith who concluded “I have no doubt, he [Mr Tancred] would have difficulty adapting to restarting his career as a teacher.  I am not of the opinion, however, that, if motivated, Mr Tancred could not return to work as a teacher”.
· There are circumstances in which liability to relapse may be a consideration in looking at whether an individual is incapacitated.  In considering such issues it would look at all the circumstances involved, for example the severity of symptoms and impacts involved; take expert medical advice and opinion into account; and judge on the balance of probabilities whether there was a material effect on incapacity.

· Mr Tancred’s ill health pension was stopped as a result of a review as to whether he continued to be incapacitated; it was not the taking up of any further employment that led to his pension being stopped.  The nature and extent of the work he undertook have, however, been considered within the assessment of the medical evidence, in coming to the conclusion that he is no longer incapacitated.

· Mr Tancred is now in receipt of pension benefits following his reaching the age of 60 in June 2006.

11. Mr Tancred says:

· He had made repeated references to the Department about his ill health pension being stopped purely and solely as a result of his occasional work.  The Department has always strongly denied this, stating on several occasions that his work played no part whatsoever in arriving at its decision.  Furthermore, self employment is very different from employment with an employer and teaching.

· The Department had assured him that his self employed work only served as a means to prompt a review of his medical status.  Therefore, any review should only be based on a clinical determination as to his fitness to teach efficiently and not be solely influenced by any outside teaching employment.
· Dr Ewen had arrived at his opinion purely to meet the Ombudsman’s determination in that he remained fit to teach efficiently as defined in the 1988 Regulations.  This opinion had only been reached as a direct result of referring to his self employed work thereby going completely against the Department’s assurances.  It is grave maladministration by the Department to have given sound assurances yet ignore them.

· It is obvious that Dr Ewen relied solely on Dr Faith’s report to find that he could teach efficiently but equally obvious, Dr Faith does not say or even suggest anywhere in her report that he can.  Therefore, Dr Ewen’s report is fundamentally flawed.  More importantly however, the Department has shown not the slightest evidence in how it had clarified, ascertained or asked why and how they find he is able to teach efficiently as a teacher, when Dr Ewen contradicted all their assurances.

· The Department or its medical advisers have no powers, jurisdiction, authority or rights to dismiss and reject relevant evidence from his GP and Dr Sillince’s report simply because they do not support its desired aim of proving he can teach efficiently.
· The reports by his GP and Dr Sillince, in contrast to Dr Faith’s, make specific reference to his health and reaction if he were to return to teach.  This is the crux of the matter and should be the evidence used by Dr Ewen and the Department, if they were seriously to fulfil the Ombudsman’s direction to establish if he was able to teach efficiently.

· Dr Ewen’s report comes to a very different conclusion to Dr Waddy’s report, yet both had equal access to all his files.  Such discrepancies in opinion again confirms that medical advisors can if they wish with the help and input from the Department arrive to any opinion even if the request requires a substantially different outcome.

· Dr Ewen’s report contained some rather cynical statements, namely doubts as to why he came off incapacity benefit, directorship and that on seeing his GP he told her that the anonymous letter was the sole reason for her to consider him still unfit to teach.  These points are totally irrelevant and should never have played a part in the Department’s decision making.
· His earnings outside of teaching, regardless of the amount have nothing to do with the Department and should not play a part in its decision making.  The figure Dr Ewen quoted was turnover and over an 18 month period and not solely in 1999 as stated.

· Neither Dr Ewen nor the Department have explained the distinction between mere basic teaching ability and teaching efficiently or how they determine if a person is able to teach ‘efficiently’.  It would seem that forming a company unrelated to teaching is the only criterion the Department used as evidence for someone to teach ‘efficiently’ instead of assessing relevant medical evidence.

· Neither Dr Ewen nor the Department have viewed his case impartially or with total transparency as should be the case.
Conclusions
12. The first part of Mr Tancred’s complaint is about cessation of his ill health pension. The second part of his complaint is about the deficiencies and irregularities of the Department’s decision making process. As both parts of his complaint are interwoven I shall deal with them as one complaint.

13. As Mr Tancred was a teacher the criterion was whether or not he was incapable, as a result of infirmity of mind or body, from serving efficiently as a teacher.

14. My predecessor’s direction in late 2006 was that the Department should obtain an opinion and reach a view as to whether Mr Tancred “continues” to meet the Scheme’s definition of Incapacity. The Department asked Dr Ewen to review the 2002 decision.  Quite evidently that is not what the direction required.  I do not know why my predecessor made his direction in the present tense and after a date when Mr Tancred’s pension had come into payment anyway, but he did and it was not appealed, nor has Mr Tancred agreed to an alternative approach.  It is therefore binding and the report should have considered the position in 2006, not 2002.
15. But even if the direction had been consistent with the instructions given to Dr Ewen, I would have some difficulty in concluding that it gave the Department the information they needed.
16. There may be a slip in the final paragraph.  There are two conclusions.  The first is that “it is not unreasonable to take” from Dr Faith that Mr Tancred did not have any psychological disorder, a conclusion on which nothing further is based.  The second is that the evidence of Mr Tancred’s occupational activities “can be used to reasonably deduce” that he was no longer incapable of serving as a teacher.  I assume that Dr Ewen intended this deduction to be based on two facts, that Mr Tancred was not suffering from a psychological disorder, and the nature of his occupational activities.  

17. That said, the conclusion that Dr Faith’s report is to be preferred is itself based on Mr Tancred’s working activities, with which Dr Ewan found it consistent.  So the overall conclusion is in fact entirely, if indirectly, derived from the work that Mr Tancred had been doing.

18. Essentially Dr Ewen’s report is a review of the 2002 evidence, containing no medical judgment.  My predecessor directed that a medical report should be obtained and that a decision should be made as to Mr Tancred’s state of health.
19. I recognise that my predecessor’s direction might have left the Department and/or Mr Tancred in an unsatisfactory situation since the position between 2002 and 2006 would have been left unresolved.  My direction below attempts to prevent that from happening this time.
20. In my direction I require the Department to obtain medical evidence and opinion relating to the whole period between 2002 and 2006.  That would include any evidence that Mr Tancred is able to provide.
21. For the reasons given above I uphold the complaint against the Department.  In a sense I do so reluctantly.  The matter has dragged on for far too long, and Mr Tancred has not had a properly made decision – even though a properly made decision might well have been the same.  My direction is also intended to ensure that a decision is now made that as far as possible closes off opportunity for further debate or complaint.
22. In making my direction I have considered whether the Department should be regarded as incapable of getting the decision right.  I do not think that it should be.  I am upholding the complaint this time not because the Department has not exercised its judgment properly, but because it has in effect misapplied the direction of my predecessor and based its decision on a report that did not comply with that direction.
Directions
23. I direct that the Department shall seek further medical evidence/opinion as to whether from any time between June 2002 and June 2006, when Mr Tancred became entitled to his retirement benefits,  Mr Tancred was capable of serving efficiently as a teacher. That may include evidence obtained from Mr Tancred and/or those treating him.  Any medical opinion sought by the Department should be based solely on his physical and mental condition to teach and not on his occupational activities since 1997.  The Department should then consider all the evidence (which may include evidence as to his occupational activities) and come to its own decision.  It should do so within 56 days of this determination, or, if later and if medical opinion is delayed through no fault of the Department, within 14 days of receiving it.
24. If Mr Tancred was capable of serving efficiently as a teacher at any time from 2002 to June 2006 then his pension should be dealt with accordingly, with effect from the date on which he became capable.

25. If Mr Tancred was capable of serving efficiently as a teacher in 2002 but prior to his retirement in 2006 was no longer so, then his pension is to be dealt with accordingly, but treating him as having made a fresh application for payment from the date he most recently became incapable.

26. Any arrears of pension that are payable as a result of these directions should be paid with simple interest at the reference bank rate from the due date to the date of payment.
TONY KING

Pensions Ombudsman

29 January 2009

Appendix

Ill Health File Note

	TO:
[DFES]
FROM:
Dr George Ewen (ATOS)

DATE:
26-JAN-2007

TEACHER'S NAME:

REF NUMBER: 74/69938
	SECTION: Atos Medical Advisors


Following the Pensions Ombudsman's determination of 21-12-06, a DfES enquiry of 24-01-07 has requested the following to be addressed.

`In 2002 was Mr Tancred still incapable (as agreed in 1996) of being incapable by reason of infirmity of mind or body of serving efficiently as a teacher?'

The documents on file which instigated the original enquiry about Mr Tancred's continuing incapacity

to teach consist not only of an anonymous letter dated 10-02-02, but also a balance sheet for the
company Lifefit '2000' Ltd signed by G Tancred for £154,946 trading turnover for 1999, and a Lifefit `2000' Ltd promotional leaflet, identifying Mr Geoff Tancred as an Educational and Vocational Executive, offering Courses towards Nationally Recognised Vocational Training Qualifications for the Leisure Industry; courses, which provide Education, Training and Guidance opportunities of the highest qualities. Examples of these qualifications are illustrated in the leaflet. Finally a document is included which is a 27-09-00 record to Companies House of Mr G Tancred's appointment as director     to a company by the name of Profile Property Investments UK, and on this record he declares that he is also a director of Lifefit '2000' Ltd.

On 12-02-02 Teacher's Pensions informed Mr Tancred that they wished to assess that he was still incapacitated from teaching and invited him to provide an up to date report from his GP outlining his current state of health.

In a report dated 25-02-02 his GP outlined his treatment for stress from 1995, and then stated 'he was issued with a Med 3 certificate 'fit for work 17-03-97' as self employed. I understand from this date he has done occasional consultancy work relating to health fitness programmes and training. This work    has only been on an occasional basis.' Apart from reference to a 2000 colonoscopy and urological symptoms there is no reference to any engagement with his GP between 1997 and 2002, and he was not on any treatment. In respect of his current condition the GP referred to him as having an on-going anxiety state, which would exacerbate if he returned to teaching. The GP stated that he was not on any current treatment nor did he need any, although he indicated that the Teachers Pensions enquiry had placed him under considerable stress. Mr Tancred had conveyed to his GP that totally unjustified allegations had been made against him and his GP accepted that these were the basis for the Teachers
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Pensions enquiry, and as they were false there was nothing to question about his incapacity. He fully supported the continued award of his ill-health pension on account of a severe anxiety state related to stress related problem and that he was under considerable risk of relapse.

On 22-03-02 the DfES medical adviser advised that an independent psychiatric report be obtained and supplied a text submission for that psychiatrist. This did not include any of the documents, or information relating to them, concerning his activities as a director of two companies and his role in Lifefit 2000 as an Educational and Vocational Executive.
The request to Dr L Faith consultant psychiatrist was made along these lines on 26-03-06. Dr Faith saw him on 07-05-02 and her report is dated 28-05-02.

In her report Dr Faith recorded what could only have come from Mr Tancred, that he had been deemed fit to work in 1997 and had established his own business as an exercise adviser. He further told her that he had set up his own company in 1997, and advised on fitness courses, designed fitness courses and arranged venues for meetings. After setting up his own company in 1997 she records that he received no treatment although he believed he remained unwell and incapable of returning to teaching. Dr Faith

assessed him to be mildly anxious, and that there was a somewhat obsessional trait to his character. In relation to his stress in his teaching job he had encountered difficulties with dealing with change. In respect of his illness to 1997 she acknowledged that he had experienced a minor stress related illness associated with difficulty in adapting to new circumstances. However, she further opined, that he had   not suffered, beyond 1997, any psychiatric disorder, which would have prevented him from working in any capacity. She then states, 'The concentration, commitment and interpersonal skills required to set
up a business would indicate that any continuing symptoms at that time would not have constituted a

formal psychiatric disorder and would not have been, to any significant degree, disabling. Mr Tancred appears to have difficulty in adapting to change and I have no doubt he would have difficulty in   adapting to restarting his career as a teacher. I am not of the opinion, however, if motivated, Mr Tancred could not return to work as a teacher.'
On 11-06-02 the DfES medical adviser considered the GP and consultant psychiatrist' report and concluded that the 'available medical evidence fails to support the conclusion that the applicant is any longer likely to be permanently incapable of any teaching on grounds of ill health despite appropriate treatment.'
On 18-06-02 Mr Tancred was informed that the review had concluded that he was no longer incapacitated from teaching and that his ill-health pension would stop with effect from 17-03-97 the date he was declared medically fit for work. It is understood however that the date his pension was stopped was the date of the DfES medical advice namely 11-06-06.
In relation to his appeal Mr Tancred was assessed by another consultant psychiatrist on 13th November

2002, Dr C Sillance, and her report is dated 22-11-02. In respect of the occupational history, which     she evinced since he retired from teaching Dr Sillance records that his brother had falsely accused him   of committing fraud by working whilst in receipt of his pension and that he had falsely         misappropriated property. He reported to her that he came off Incapacity Benefit in March 1997 voluntarily and that between 1997 and 2001 he worked on average only 2.35 days a month with a total   of 21 days in 2001.This was in respect of occasional work recruiting fitness instructors to run courses.
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Dr Sillance assessed him as having marked anankastic and obsessional traits, a marked tendency to

anxiety and he struggled with adjustment to change. He did not have any psychiatric illness but would rapidly decompensate and fall into a frank state of anxiety or depression were he to return to teaching. He was fit for the sort of self employment work he had done since 1997 but not for teaching.

An undated letter from his homeopathy practitioner refers to him being a patient since 1998, and he was seen with numerous concerns about his health, with many of his physical symptoms seen as manifestations of his mental state.

A GP report dated 15-11-02 goes into the pre-1997 history in more detail than the February 2002 report, but does not go beyond stating that he was given a final certificate as fit for limited self employment on 17-03-02.
A short report from a counselor dated 13-11-02 confirmed that he had counseling in 1995.

Having read all of these documents referable to the review of his incapacity and in relation to his appeal I have the following comments:
Whatever it was that Mr Tancred told his GP in February 2002 in terms of what was false, the GP offered his opinion on Mr Tancred's continuing incapacity for teaching by assessing him on the day, having not indicated any attendance for anxiety since 1997, and that all the work he did was an occasional consultancy. The documents submitted with details of Mr Tancred's activity as a director of two companies and as taking the central position on a leaflet promoting his services as an

Educational and Vocational Executive, offering Courses towards Nationally Recognised Vocational

Training Qualifications for the Leisure Industry, courses, which provide Education, Training and Guidance opportunities of the highest qualities, and with the company turnover in six figures, is not consistent with his assertion that he engaged only in occasional self employed consultancy work. If he engaged in as few days work as 2.35 days a month, which is well below the threshold for therapeutic work, the question must be asked as to why he was not still on Incapacity Benefit.

In considering the medical reports, which informed the DfES medical advisers in relation to the initial review and subsequently at appeal and direction by the Pensions Ombudsman, it is my view that the report of Dr Faith is to be preferred, as it is only she who reflects his occupational activity since 1997 in a way which is consistent with the evidence of his company role and activities.

I therefore advise that it is not unreasonable to take from Dr Faith's report that Mr G Tancred, though having an obsessional personality, did not have any on-going psychiatric disorder, and that the evidence of his occupational activities from 1997 can be used to reasonably deduce that he was no longer incapable by reason of infirmity of mind or body of serving efficiently as a teacher. This opinion was reached by the DfES medical adviser's on 11-06-02, and despite the further submissions in respect of his appeal it is my view that that opinion, namely that he was no longer incapable by reason of infirmity of mind or body of serving efficiently as a teacher remained appropriate.
Dr George Ewen

DfES medical adviser 26-01-07
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