20398/2


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Dr John Walker

	Scheme
	:
	Teachers' Pension Scheme (the Teachers’ Scheme).

	Respondents
	:
	Medway Council (Medway).


Subject

Dr Walker’s complaint is that:

· Medway terminated Dr Walker’s membership of the Teachers’ Scheme in August 2002 without his knowledge or approval, and against his wishes. He was not issued with leaflet 735 (the leaflet is described in the appendix to this report) which would have set out the options available to him on leaving the Teachers’ Scheme.

· Dr Walker’s pension was calculated on a shorter length of service and smaller salary giving him a smaller pension than he says he is entitled to. Dr Walker calculates his total financial loss to be up to £80,105.75 and says he should receive additional compensation for stress and time taken preparing and fighting his case.
The Ombudsman’s determination and short reasons

The complaint should be upheld.  Dr Walker was not eligible for membership of the Teachers’ Scheme from 1 September 2002 (or in fact from June 2000).  He was not told about the change of scheme in September 2002, nor were the reasons for it properly understood or explained.  He would have drawn his Teachers’ Scheme pension from June 2000 if Medway had dealt with matters correctly.

DETAILED DETERMINATION

Background
1. Dr Walker is a qualified teacher who was employed in non-teaching posts by Medway.  It is relevant to this complaint that there seems to have been a widespread misunderstanding in local authorities about the status of people who are described as “organisers” in the relevant legislation.  It seems that there were many cases in which they remained in the Teachers’ Scheme when, under its regulations, they were not eligible.

2. On 31 March 2004 amendments came into force consisting of a new Regulation BA1 of the Teachers’ Pension Regulations 1997, headed “Provisions for certain organisers”.  Put simply the new regulation provides that where contributions were mistakenly paid by an employer in relation to an organiser, that person will receive the benefits they would have received if they had been eligible, even though they never had been.
3. The full eligibility conditions for the Teachers’ Scheme are set out in the Appendix.
Material Facts

4. Dr Walker was born on 22 May 1939. 

5. In September 1998, when Medway was created, Dr Walker was appointed as Head of Centre at Gillingham Adult Education Centre. He was a member of the Teachers’ Scheme and his eligibility whilst in that post is not in dispute.

6. In April 2000 the post ceased to exist and Dr Walker successfully applied for and, in June that year was appointed to, the newly created post of Strategic Manager.  The new job carried the same terms and conditions of service and the same salary as the previous post. The job description for the post describes the main purpose as managing a “Medway‑wide” Adult and Community Learning programme.  There was no teaching involved. Dr Walker continued to be included in the Teachers’ Pension Scheme and contributions were paid in respect of him.
7. In September 2002 under a “job-sizing” exercise, Dr Walker’s post was re-designated as a Service Manager with an amended job description and an increased salary.  The email informing him of the outcome presented the regrading as a welcome decision.  There was no mention of any other change – though it did say that a revised contract would be sent to him. However, the new post carried with it terms and conditions (including the pay scale) of a local government officer.
8. Dr Walker’s membership of the Teachers’ Scheme was terminated on 31 August 2002.  He was included in the Local Government Pension Scheme (LGPS) with effect from 1 September 2002.  Dr Walker was not told that he had left the Teachers’ Scheme, nor was he given the form that ought to have been given on leaving in normal circumstances. 

9. The new contract was issued to Dr Walker on 31 October 2002.  It said that he was eligible to join the LGPS Dr Walker did not, however, sign the new contract. He was concerned that the transfer from one scheme to the other might result in detriment to his final pension.  Although he did not sign the contract, he did carry out his new duties and received the enhanced salary.
10. Dr Walker wrote to Medway in October 2002, January 2003, and December 2003 to express his concern about the possible detriment to his overall pension benefit. He asked Medway to consider permitting him to be reinstated in the Teachers’ Scheme.  Dr Walker did not receive a response until December 2003. 
11. In August 2003 Dr Walker signed a transfer request form stating that he was interested in transferring his benefits from the Teachers’ Scheme to the LGPS.  However, the administrators of the Teachers’ Scheme rejected the possibility of a transfer of accrued benefits from the Teachers’ Scheme to the LGPS because Dr Walker was over the age of 60 and the Teachers’ Scheme’s regulations do not permit a transfer of contributions in these circumstances other than exceptionally.

12. In January 2004 Dr Walker initiated Medway’s formal grievance procedure on the basis that he should have remained in the Teachers’ Scheme.  There was a hearing in February 2004 and three subsequent meetings followed by a stage 1 decision made by Dr Walker’s immediate manager in April 2004.

13. It seems that in the course of the procedure that Medway said, for the first time, that they considered that Dr Walker ought to have been a member of the LGPS rather than the Teachers’ Scheme from June 2000 (the written decision mentions September 2000, but I think this may be a mistake).  The decision records that all parties accepted that Dr Walker could theoretically have stayed in the Teachers’ Scheme in September 2002 because Medway could in effect decide who was eligible. This conclusion seems to have been based on a statement in the employers’ guide prepared by the Teachers’ Scheme administrators which said, essentially, that it was up to employers to decide whether any particular employment was eligible. 
14. The stage 1 decision was that Medway had correctly decided that Dr Walker should be eligible for LGPS (because the terms and conditions matched the job), but that there were significant procedural failures.  There might, it was said, have been a way of dealing with the matter without harming Dr Walker’s position and it was recommended that Medway should consider what the remedy should be.
15. No remedy was forthcoming. At stage 2 of the grievance procedure Medway apologised for the procedural failings, but said that the outcome was not affected by them and so declined to offer a financial remedy.

16. Dr Walker took his grievance to its third and final stage on 7 July 2004 and a hearing was held on 19 November 2004.  Medway’s decision at this stage was to confirm the findings and decisions of previous stages.     
17. Dr Walker retired on 22 May 2004 and started to receive his pension from the LGPS while the grievance procedure was under way. He started to receive his pension from the Teachers’ Scheme on 22 June 2004. Dr Walker’s first instalment of pension from the Teachers’ Scheme included payment of the pension backdated to 1 September 2002, together with interest on the retrospective pension and lump sum. He is now receiving pensions from the Teachers’ Scheme and LGPS, together initially totalling £20,275.63 a year.  .
Dr Walker’s position

18. Medway did not exercise its duty to decide his pension position until two years after his employment as Strategic Manager began.  Medway then took nearly two years to inform him of the reason for their decision. They have not credibly explained their delay in informing him of their decision.

19. There is no real distinction between his post as Head of Centre and the post as Strategic Manager that he took up in June 2000. So Medway had no reason to remove him from the Teachers’ Scheme at that date.  The fact that they did not do so was not an oversight, but because the post continued to be eligible for the Teachers’ Scheme and Medway accepted it as such.

20. Had Medway provided him with the information that he should have had on leaving the Teachers’ Scheme he would have been able to find out for himself the options available instead of making a futile attempt to transfer to LGPS. The fact that he was left in ignorance of his options prevented him from considering alternative courses of action for the future investment of his pension benefits. 

21. The decision as to whether he ceased to be in pensionable employment for the purposes of the Teachers’ Scheme was Medway’s.  Therefore, they had the power to make a different decision. 

22. If he should have left the Teachers’ Scheme and joined the LGPS he has suffered further detriment as he would have been able to apply for his Scheme pension from the date he left as he was then aged over 60.  No abatement would have applied to his pension if he had continued in a post that was deemed to be “non-teaching work”.  He would therefore have been able to draw both his salary and his full pension until his retirement.  

23. He has been treated in a way inconsistent with the way colleagues in similar situations have been treated.
24. A post may be deemed to be a ‘teaching’ post and therefore pensionable even it is without any teaching duties or activity.  Such posts extend beyond head teachers to include a principal of adult education, for which there is a Scheme Salary, salary code T00.  Medway used that code for his salary from June 2000.
25. During the course of my investigation Dr Walker provided several example calculations showing how he says he would have been substantially better off financially had he been in a position to draw his pension from June 2000. 
Medway’s position

26. The Strategic Manager post did not come within the definition of pensionable employment as defined by B1 (1) of the Teachers’ Scheme Regulations relevant in 2002 (or 2000) since it was not a teaching post and, therefore, was not covered by the Regulations. There was no statutory basis for Dr Walker’s membership to continue or for him to continue to make payments into the Teachers’ Scheme in respect of his employment.

27. Dr Walker’s former role was analogous to that of “head of school” or principal of a college. Medway say that in that role Dr Walker had direct responsibility for the management of an adult education institution.  Dr Walker’s role since June 2000, as Strategic Manager, was primarily a responsibility for the strategic/policy formulation for adult and community learning across the Medway region.  It was unconnected to any one institution.    

28. The change in scheme did not come from any act or election on their part but from the Teachers’ Scheme Regulations. When Dr Walker ceased to be in pensionable employment under the Teachers’ Scheme, there was no longer any statutory basis for Medway to pay contributions to the Teachers’ Scheme.  Medway were neither obliged nor entitled to make further payments into the Teachers’ Scheme on account of Dr Walker’s employment.

29. There was an oversight in failing to remove Dr Walker from the Teachers’ Scheme in June 2000 when he took up his post of SM. However, this actually resulted in an increase of his pension benefits.

30. There is now within the Regulations provision for “certain organisers” to be deemed to be holding a teaching post; however this provision did not come into force until 31 March 2004. (I note in passing that this is not quite an accurate description of the amendment to the Regulations, though it makes no difference.) 

31. Its communication with Dr Walker could and should have been better and it has apologised to Dr Walker. It is accepted that it would have been best practice to provide Dr Walker with the standard leaflet when he left the Teachers’ Scheme.  However providing Dr Walker with this leaflet would not have made any material difference to him since the only option identified in the leaflet that was available to him was to leave his pension credit in the Teachers’ Scheme, which is what he did.  In the circumstances there cannot have been a loss or injustice to Dr Walker as a result of the inevitable, albeit delayed, termination of his active membership, or from any failure to provide him with the leaflet at that stage. 

32. Medway say that Dr Walker has misunderstood and overstated the relevance of the T00 code.  The code is a generic code used for “Other types of service”.  The reference to Principals of Adult Education Centres is simply one example of those other types of service.  In Dr Walker’s case, Medway used the code after 2000 because Dr Walker was receiving a protected salary and because no other code was appropriate.  The existence and use of the code does not establish whether the statutory conditions of eligibility set by the Regulations are met.  As those conditions were not met, there was no statutory basis for payments to be made to the Teachers’ Scheme under any code.  
33. Medway deny that there was any loss to Dr Walker as a result of the failings on their part.  They say that no financial remedy is appropriate since Dr Walker’s position would have been the same had they not made administrative errors.  However they add that, even if Dr Walker should have been left in the Teachers’ Scheme until his retirement, he has vastly exaggerated his estimated loss.  They have provided my office with a detailed explanation of their objection to Dr Walker’s calculations.  

34. Medway submit that Dr Walker appears to be seeking compensation for losses which occurred because he was not moved to the LGPS in June 2000. Medway say that this complaint is contradictory to his initial complaint and that even if it had formed part of the original complaint, I should not consider it since Dr Walker was aware that he had not joined the LGPS in June 2000, which was more than 5 years before this was explicitly put to my office 
35. Medway have sent me detailed calculations, which they say show that Dr Walker suffered no loss as a result of any failure to move him to the LGPS in 2000.  These included the amount of annual pension that Dr Walker would have received had he started to receive a pension from the Teachers’ Scheme in June 2000. Medway say that, initially, most of Dr Walker’s pension would have been taxed at 40 per cent because of the level of his salary for this period.  However Medway say this has not shown in Dr Walker’s calculations of what he says his pension loss should be. 

Conclusions

36. There has been a great deal of confusion over Dr Walker’s status which could and should have been avoided.  In my judgment Dr Walker was not eligible for the Teachers’ Scheme on his change of employment in 2000.  I have set out the relevant regulations in full in the Appendix.  There is no basis on which Dr Walker was eligible for membership of the Teachers’ Scheme as a leader and manager of an Adult & Community Learning programme with no teaching duties.
37. I say that whilst recognising that Dr Walker says that if he was eligible in his post as Head of Centre then he was also eligible as Strategic Manager - because the two posts were essentially the same. 
38. Medway do not have discretion to decide that non-teaching posts are eligible.  Its job is to decide whether a post is eligible or not within the Teachers’ Scheme regulations.  If it is not eligible Medway cannot declare it to be so.  

39. There has been some confusion about this.  In part it may have been caused by the widespread misunderstanding that I refer to in paragraph 1.  But anyway it was added to at stage 1 of the grievance procedure when it was accepted by all that Medway was in a position to determine whether the post was eligible or not.  That was true in the sense that they had to decide whether the post fitted within the scope of the regulations.  But it did not mean that they could determine that a post not eligible under the regulations could be treated as eligible.

40. Widespread misunderstanding or not, what should have happened is that in 2000 Dr Walker should have been told that he would no longer be eligible for the Teachers’ Scheme and that he could become a member of LGPS.  At that point he could not have transferred his Teachers’ Scheme benefits to the Teachers’ Scheme because he was over age 60.  He could, however, as he says, have drawn his Teachers’ Scheme pension immediately, receiving pay and earning benefits under LGPS quite separately.

41. But Dr Walker continued to be treated as a member of the Teachers’ Scheme after 2000.  Strictly he could not earn any benefits (because he was not eligible) but the amendment made in 2004, referred to in paragraph 2, meant that he could then be provided with benefits because contributions were paid in respect of him.  (It can have no effect for the period after 31 August 2002, because no contributions were paid after then).
42. There was a second failure in 2002.  Dr Walker should have been told about the consequences for his pension of the “job sizing” exercise.  He was not.  That said, he did not have any choice about his membership of the Teachers’ Scheme ending then (and indeed it should have ended earlier).  Of course Medway might have carried on paying contributions by mistake if they had not realised the consequences of the change.  If they had continued then the regulations would have allowed Dr Walker to be provided with benefits for the further period of his mistaken inclusion. But they did realise it (or at least they decided, under a discretion they did not have, that he should not be regarded as eligible). Dr Walker rightly was not treated as a member of the Teachers’ Scheme, however wrong the reasoning.

43. However, as with the failure in 2000, if Dr Walker had been given a clear explanation of the position then he could (however disappointed) have accepted it and, again, could have drawn his Teachers’ Scheme benefits at the same time as earning pension in LGPS.  That said, a proper explanation was not possible because Medway at that point still did not realise that he should not have been in the Teachers’ Scheme in either post.  They thought that the change had come about because of the change of job and that it was for them to decide which scheme was appropriate to the post.  It was only by the grievance hearing that they recognised that Dr Walker should not have been in the Teachers’ Scheme from 2000 – but they still thought they had some degree of discretion, even then.
44. Dr Walker would have had every reason to draw his Teachers’ Pension in 2002 when his pensionable service in it ended.  This does not appear to be disputed.  There was no advantage in deliberately leaving it in the Scheme until a later date – he would simply have missed out on the payments to which he was entitled.  I have no doubt that the reason Dr Walker did not draw his Teachers’ Scheme benefits in September 2002 was at first that he simply did not know that his pensionable service in the Teachers’ Scheme had ended, and when he did know, was not told what that meant.  He did know that he could not draw his Teachers’ Scheme pension while he was working in an eligible post and he was distracted into arguing about whether he was eligible by the lack of proper explanation of his position.
45. What should have happened, if Medway had understood the position is that Dr Walker should have been told:
· that he could no longer be a member of the Teachers’ Scheme (and indeed that he had been ineligible for some time);

· that there was no discretion available to Medway under which he could be made eligible;
· what his options actually were under the Teachers’ Scheme (to take the benefits immediately or defer doing so – though there was no advantage in deferment).
46. However, since Dr Walker has received a pension backdated to 2002 together with interest, the direct financial loss of having been denied the choice has been remedied.  Nonetheless, Dr Walker has clearly been caused considerable distress as a result of overall maladministration, which is recognised in my direction below. 
47. What has not been remedied is the original mistake that Medway made in June 2000, when they failed to recognise that Dr Walker was not eligible to remain in the Teachers’ Scheme.  Had this been recognised and acted upon, and had they kept Dr Walker properly informed at that time, he would have been able to start drawing his Teachers’ Scheme pension from June 2000.  

48. I have considered the various calculations and arguments that have been put forward by Dr Walker and Medway.  Although Dr Walker has received a higher rate of pension from the Teachers’ Scheme as a result of remaining (wrongly) in that scheme between June 2000 and September 2002, there is no question that Dr Walker’s clear intention in June 2000 was to continue working and contributing to a pension scheme.  Therefore, if his membership of the Teachers’ Scheme had terminated in June 2000 and he had started to contribute to the LGPS, he would have received a higher pension from the LGPS when he eventually retired.  Dr Walker has not, therefore, made any undue financial gain from remaining within the Teachers’ Scheme in June 2000.  

49. However, as a result of being denied the opportunity to draw his Teachers’ Pension in June 2000, Dr Walker has lost the pension payments that he would have been entitled to between June 2000 and September 2002.  Had he received his pension payments from that time, he would have received them net of tax.  Taking account of all the calculations that have been provided to me, I do not see that it would be possible to now reach a figure which is entirely accurate.  However, judging by the annual net pension figures that Medway has supplied for the years April 2000 to April 2003, I take the view that the actual loss that Dr Walker has suffered as a result of Medway’s maladministration is about £18,000.  This is reflected in my direction below.  
50. Medway have suggested that it is beyond my jurisdiction to consider the maladministration that I have identified in June 2000.  Whilst I agree that this maladministration has only come to light during the course of my investigation of Dr Walker’s complaint, it is unreasonable for Medway to argue that I should not be able to direct a remedy to maladministration that is at the root of the complaint he has brought. It would not have been possible for Dr Walker to have realised that he had cause for complaint earlier.  Medway’s position was that Dr Walker was correctly moved from one Scheme to another in 2002 and Dr Walker understandably took issue with that, because he thought it was to his disadvantage.  He argued that he should have stayed in the Teachers’ Scheme when he had in fact been ineligible for some time.  He could not have known that, though.
Directions
51. Within 21 days of the date of this Determination Medway are to pay Dr Walker £18,000 to compensate him for the loss of net pension payments between June 2000 and September 2002.
52. Within 21 days of the date of this Determination, Medway should also pay Dr Walker £250 to compensate him for the distress caused by failing to inform him of the true pension position in 2002 and the continuing failure to acknowledge their significant fault in the matter, resulting in grievance procedures and a formal complaint to me.
TONY KING

Pensions Ombudsman

29 September 2009

APPENDIX
The Teachers’ Scheme regulations 

“Organiser” is defined as “A person in employment which involves the performance of duties in connection with the provision of education or services ancillary to education.”

Regulation B1 begins:

“(1)
Subject to paragraphs (2) to (5), regulations B3 and B3A and  regulations B4 to  B7   , a person is in pensionable employment while he is in employment-

(a)

(i)
in a capacity described in Schedule 2, 

(ii)
which satisfies every condition and is not within any exception specified in that Schedule in relation to employment in that capacity, and 

(iii)
which is not employment by a function provider, or

(b)
as a teacher in an accepted school, or 

(c)
as a teacher employed by an accepted function provider in the performance of the functions which it performs on behalf of the local education authority.  
(2)
Employment in a capacity described in Part II of Schedule 2 is not pensionable unless the person has elected that it is to be so.

(3)
Except in the case of employment in a capacity described in paragraph 16, 21, 22 or 24 of Schedule 2, an election for the purposes of paragraph (2) may not be made without the consent of the employer.”
((4) and (5) deal with part-timers and are not relevant.)

Schedule 2 lists the employments potentially making a person eligible:

“Part 1
Employments Pensionable Without Election

1
Teacher employed by, or in a school or institution providing further education or higher education (or both)maintained by, a local education authority.

1A
Teacher not falling within paragraph 1 who is employed by an Education Action Forum.

2
Teacher in a special school  maintained by a local education authority.

3
Teacher in a school, other than a special school, in respect of which grants are made by the Secretary of State  to the person responsible for its management.

5
Teacher , organiser or supervisor  employed-

(a)
in an independent school which is for the time being recognised by the Secretary of State as a city technology college, or, as the case may be, a city college for the technology of the arts, or  
(b)
in connection with a proposed independent school the proposals for which are for the time being recognised by the Secretary of State as proposals for a city technology college, or, as the case may be, a city college for the technology of the arts.  

 6
Teacher in an institution providing further education or higher education (or both) in respect of which grants are made to the governing body by the Secretary of State, by a body to which grants are made by the Secretary of State, or by a local education authority, other than-

(a)
 a university or college of a university,  and 

(b)
the Royal College of Art.   

7   Teacher in a university established on or after 6th May 1992 which, immediately before it became such, was an institution of higher education described in paragraph 6, whether or not that teacher was a teacher in that institution before it ceased to fall within that description and became a university. 

8   Teacher employed in-

(a)
a community home within the meaning of Part VI of the Children Act 1989.

(b)
a voluntary home as defined in section 60 of that Act, or

(c)
a home of the kind referred to in section 82(5) of that Act.

9
Teacher employed by a local authority or a voluntary organisation in an establishment which provides facilities under arrangements approved under section 19 of the Children and Young Persons Act 1969.

10
Teacher in-

(a)
a residential care home within the meaning of Part I of the Registered Homes Act 1984, or,
(b)
a mental nursing home as defined in section 22 of the Act,

 
who, at any time before the commencement of Part III of the Mental Health Act 1959, was in pensionable employment in a certified institution as defined in section 71 of the Mental Deficiency Act 1913.

11
Teacher in a special hospital provided by the Secretary of State under section 4 of the National Health Service Act 1977 ("the 1977 Act").

 12
Teacher employed for the purpose of instructing, training, or superintending the occupation of persons suffering from mental impairment, severe mental impairment, psychopathic disorder or mental illness  -

(a)
in a hospital provided by the Secretary of State in accordance with the 1977 Act, or

(b)
by a voluntary organisation to which-

(i)
financial assistance is given by a local authority, or

(ii)
facilities are made available under section 23 of the 1977 Act or

(c)
by a local authority in the exercise of its functions under paragraph 2 of Schedule 8 to the 1977 Act.

13
Teacher employed by the Field Studies Council.

14 
Teacher employed in pursuance of arrangements made by the Secretary of State with the governors of any establishment which, by virtue of the European Communities (European Schools) Order 1972, has the legal capacities of a body corporate.

15 
Organiser employed as a youth and community worker by a local education authority for the purposes of their functions under section 15 or 508 of the 1996 Act.

Part  II

Employments Pensionable on Election

16
Teacher in an institution for the further education and training of disabled persons.

17
Teacher employed in, or in connection with, an establishment for providing social or physical training, being training at that establishment in respect of which grants are made by the Secretary of State, the United Kingdom Sports Council, the English Sports Council or the Sports Council for Wales, whose principal duty is to attend the establishment and provide the training or supervise its provision.

18
Teacher employed by the Commonwealth Institute.

19
Teacher employed by a person to whom grants are made by either the Secretary of State or a local education authority in respect of expenditure incurred for the purpose for which the teacher is employed.

 20
Organiser employed by-

(a)
the United Kingdom Sports Council,

(b)
the English Sports Council,

(c)
the Sports Council for Wales, or

(d)
any other body, except a local education authority, to which grants-

(i)
are made by any of those Councils or by a local education authority, or

(ii)
are or have been made by the Secretary of State,


in respect of expenditure incurred for the purpose for which the organiser is employed.

21
Teacher, supervisor or youth worker employed by the Ministry of Defence in service with the armed forces of the Crown or for purposes connected with the armed forces, unless-

(a)
the Principal Civil Service Pension Scheme applies to him, or

(b)
he was engaged outside the United Kingdom and had not previously been in other pensionable employment.

22
Services education officer.

23
Organiser employed as a youth and community worker by a body to whom grants are made by a local education authority in the exercise of their functions under section 15 or 508 of the 1996 Act.

24
Organiser employed by-

[a list of named bodies not applicable to Dr Walker]
25   Teacher in a university who-

(a)
was employed as a teacher in an institution providing further education or higher education (or both) described in paragraph 1 or 6 which has ceased to fall within that description and become part of the university, and

(b)
was so employed immediately before it did so.

26   Teacher employed in-

[a list of named educational establishments not applicable to Dr Walker].”
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