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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Dr J N Crookes

	Scheme
	:
	Teachers' Pension Scheme

	Respondent
	:
	Capita Hartshead


Subject
Dr Crookes complains that Capita Hartshead (Capita) improperly reduced his pension and sought to recover the related overpayment.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Capita, because there was no power under the Scheme Regulations for Capita not to pay the particular benefits when the relevant criteria were met, nor to reject Dr Crookes’ employer’s certificate as to the reasons for his reduced pay.
DETAILED DETERMINATION

Material Facts
1. Dr Crookes was a member of the Teachers’ Pension Scheme (the Scheme).  He was employed by Nottingham Trent University (the University).
2. Before 1 January 2007 the Scheme Regulations contained two separate provisions to assist teachers who moved to a lower paid position in their final years of service.  These were 1997 Regulations C2 and H1.  Under Regulation C2, a member whose salary had decreased could elect to pay contributions as if he or she was still receiving the higher salary, in return for which the member received retirement benefits calculated on the higher salary, including index linked annual increases up to the date of retirement.  Regulation H1 provided for retirement benefits to be enhanced so as to offset the drop in salary, at no cost to the member or the employer.  Unlike Regulation C2, Regulation H1 contained no provision for the member to make an election, although Capita required an election form to be completed.  Regulation H1 stated that it applied where:

“(1)(a)  If a person who has been in pensionable employment either –

(i)  continues to be employed by the same employer, or

(ii)  ceases to be employed and is re-employed within six months (whether by the same or a different employer),

at a reduced rate of contributable salary, and
(b)  where he continues to be employed by the same employer, is employed in a different post, and

(c)  he does not make an election under regulation C2(1) that his contributable salary is to be treated as having continued at the previous rate, and

(d)  the relevant employer notifies the Secretary of State in writing of the matters specified in paragraph (2) before –

(i)  the date which is 3 months after the last day of his employment at the reduced rate, or

(ii)  3rd May 1998,

whichever is the later…

…these Regulations have effect in relation to him…

(2)  For the purposes of paragraph (1)(d) the matters which are to be notified to the Secretary of State are – 
(a) where the person continues to be employed with the same employer or ceases to be employed and is re-employed by the same employer, that the person’s employment at a reduced rate of contributable salary is in the efficient discharge of the employer’s functions

…”

3. In 1998 Dr Crookes made two elections under Regulation C2, one with effect from 1 September 1997 and the other with effect from 30 September 1997.  Both elections recorded that his salary had dropped due to taking a lower paid post.  Both elections were accepted by Capita, but subsequently the University confirmed that Dr Crookes’ salary had not decreased.  In fact Dr Crookes’ salary had increased, thus rendering the elections invalid.
4. On 5 October 1999 Dr Crookes made an election under Regulation H1, with an effective date of 29 September 1999.  (As noted in paragraph 2, Regulation H1 did not require the scheme member to make an election, but Capita required it.)  The election form contained the statement:
“I have transferred to a post of less responsibility at a lower rate of salary and wish to protect my accrued pension benefits.”

On the election form the University confirmed that:

“…the teacher named in Part A has transferred to a lower paid and less responsible post and his/her continuity at such lower rate of salary is in the interests of the efficient discharge of the employer’s functions.”

Capita accepted the election, and when Dr Crookes retired his pension was enhanced under Regulation H1.
5. In 2006 Dr Crookes made a complaint to my predecessor about another matter relating to his pension (Determination Number P00987).  During the investigation of that complaint, it was established that Dr Crookes was originally a principal lecturer.  He was appointed acting head of his department (with an increased salary) from 29 September 1997 to 28 September 1999, and again from 1 September 2001 until his retirement on 31 December 2002.  In the intervening period Dr Crookes went back to being a principal lecturer and his salary was reduced accordingly.
6. Capita wrote to Dr Crookes on 16 April 2007.  Capita said that Dr Crookes’ appointments as acting head of department did not fulfil the requirements of Regulation H1, as they were temporary appointments.  Capita considered that in the period between the appointments, Dr Crookes did not take up a post of less responsibility, he just went back to doing his regular job.  Capita reduced Dr Crookes’ pension and proposed to recover the overpayment of £26,187.47 from his pension over a period of three years.
Submissions
7. Dr Crookes says:
· he was appointed as acting head of department to allow the head of department to concentrate on research, which resulted in an improvement in the University’s pass rates – so his promotion and his stepping down was in the interests of the efficient discharge of the University’s functions;
· having accepted the election under Regulation H1, Capita should not have subsequently invalidated it,

· Capita is applying Regulation H1 as it would like it to be applied, rather than sticking to the wording of the Regulation.

8. The main substance of Capita’s position is contained in the following paragraphs:

“The provisions of the TPS are sensitive to the needs of both teaching employers and their employees.  Where an employer is faced with a process of retrenchment or reorganisation the TPS allows the employer to offer "premature retirement" where an individual's post has become redundant.  Such premature retirement would mean the individual would receive a full, unreduced pension and lump sum, part of the costs of which are met by the employer.  Where, however, such a process does not result in the loss of a post, but instead an individual is required to accept a lower paid post, the fact that the TPS is a final salary pension scheme could present a problem if it were not for the "stepping down" provision contained in regulation HI.  This has advantages for the employer in being able to retain experienced staff and avoiding the possible costs incurred in premature retirement.  The individual concerned remains in employment that is pensionable in the TPS and he or she has their existing pension rights protected at no cost.

The circumstances of Dr Crookes' case in no way match these conditions.  His substantive post was that of Senior Lecturer.  He was promoted temporarily and for a specified period.  When this period had elapsed he then automatically resumed the duties of his substantive Senior Lecturer post.  The employer did not require him to accept a lower paid post on the grounds of organisational efficiency and was quite wrong, therefore, to certify to this effect.  If TP had been aware of these facts at the time, the stepping down election would not have been accepted.”
9. Capita also say that they took the matter up with the University when they found out about it, but the University stood by its certification that the reduction was in the interests of the efficient discharge of their responsibilities.
Conclusions
10. The essential conditions for Dr Crookes to benefit from the provisions of Regulation H1 were:

(a)
that he continued to be employed by the University but in a different post at a reduced contributable salary and

(b)
for the University to certify that employment at a reduced rate of contributable salary was in the efficient discharge of the employer’s functions. 
11. It should be noted that the first condition was not a matter for the University to certify.  It is a matter of fact which, under the 1997 regulations fell to the Secretary of State to determine as a “question” if need be.

12. I also note in passing that nothing in Regulation H1 requires the new post to be of lesser responsibility – that criterion seems to have been introduced irrelevantly on the election form – but nothing turns on that in this case.

13. So in moving from a temporary promotion as head of department to his substantive post as senior lecturer was Dr Crookes employed by the University in “a different post”?  In my judgment he was.  If he had been asked to state his post during the promotion the common sense and meaningful answer would have been “I am head of department”.  He might have added that this was temporary and that he had a post as senior lecturer to return to.  I think it is correct in the legal sense as well as in plain English.  Dr Crookes had a new contract of employment to cover the temporary promotion.  I consider it logical to equate changes of post and changes of contract.
14. The first condition was fulfilled therefore.  The second was that the University should certify that the employment at a reduced rate of contributable pay was in the interests of efficiency.
15. It is here that the greatest difficulty lies.  Capita says, in effect, that the University’s certification of this was inappropriate.  However, I do not see any basis on which Capita can reject the certificate.  In this case the University maintained, when questioned, that the certification was correct.  There is no question of the University having completed the certificate fraudulently or in bad faith, though even in those circumstances I do not see that Capita has the power to reject the certificate and/or to refuse to provide the resulting benefits. 

16. I can understand why Capita wants to question whether a return to a substantive grade at the end of a temporary contract can be said to be in the interests of the efficient discharge of the University’s functions.  It would have been perverse to have maintained the temporary promotion needlessly.  And I think it is a weak argument that the temporary promotion as a whole was in the interests of efficiency.  It is the ending of the promotion that is supposed to be in the interests of efficient discharge of functions, not the fact that it existed at all.

17. Capita’s argument, though, is strictly with the University for giving a certificate in what might be inappropriate circumstances.  (It is, I note in passing, potentially a dispute that could be referred to me, so I make no further observations on the merits).  But even if that is what the University has done, once the certificate is provided, Dr Crookes is entitled to benefits accordingly.

Directions
18. To redress the maladministration identified in the foregoing paragraphs, Capita shall, forthwith:
· restore Dr Crookes’ pension to its former level;

· make no further demands for recovery of overpayment;

· repay to Dr Crookes any amounts of pension and lump sum already deducted from his pension with simple interest at the reference bank rate from the date deducted to the date of repayment.
TONY KING

Pensions Ombudsman

10 February 2009
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