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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	:
	Mr F Saunders

	Scheme
	:
	Woodfield Systems Ltd Retirement Benefit Plan (the Plan)

	Respondents
	:
	1. Alexander Forbes Financial Services Ltd (Alexander Forbes) (as Administrators)
2. Scottish Life 


MATTERS FOR DETERMINATION 
1. Mr Saunders says that delays caused by Alexander Forbes and Scottish Life in the transfer of benefits in the Plan to an income drawdown arrangement with Clerical Medical led to a reduced transfer value and consequential financial loss.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Following advice from Coach House Financial Services Ltd (Coach House), Mr Saunders decided, in 2001, to transfer his benefits under the Plan (invested in a number of policies with Norwich Union and Scottish Life) to an income drawdown policy.

4. Having established, by application of a maximum funding test, that the Inland Revenue would approve a transfer to a personal pension plan, Coach House sent the appropriate paperwork to Alexander Forbes on 26 April 2002 in order to transfer Mr Saunders’ benefits to an income drawdown arrangement with Clerical Medical. Coach House enclosed the following documents relating to his Scottish Life benefits, and these were received by Alexander Forbes on 29 April:

i) a letter of authority signed by Mr Saunders requesting a transfer of the Scottish Life plans;
ii) a Clerical Medical Transfer Payment Information form requiring completion by Scottish Life; 

iii) two Scottish Life forms signed by Mr Saunders. 

5. On 9th May 2002, Alexander Forbes wrote to Scottish Life asking that funds be disinvested and enclosing the Clerical Medical Transfer Payment Information form for completion. This was received by Scottish Life on 21 May 2002. Alexander Forbes does not appear to have forwarded the Scottish Life forms.

6. Scottish Life responded to Alexander Forbes on 5 July 2002, saying that they were unable to proceed with the transfer without their Form A (Transferring Scheme Trustees Declaration) and either Form B (Acceptance by Receiving Scheme Trustees) or Form C (Receiving Insurance Company/New Provider Declaration). This letter was received by Alexander Forbes on 9 July 2002. 

7. The forms for signature were faxed by Alexander Forbes to the Trustees of the Plan (Form A) on 1 August 2002, and to Clerical Medical via Coach House (Form B/C), on 30 July 2002. These forms were signed by the transferring Trustees and by Clerical Medical on 6 August 2002 and 31 July 2002 respectively.

8. The completed forms were received by Scottish Life on 5 September 2002, and a cheque was issued to Alexander Forbes on 7 September 2002. As the cheque was made out to the wrong payee, it was returned to Scottish Life on 18 September 2002 and reissued on 8 November 2002. Scottish Life have failed to explain the reason for the delay in reissuing the cheque.  

9. The reissued cheque was for a total value of £109,627.69.
SUBMISSIONS

10. Mr Saunders says that the delays, both by Alexander Forbes and Scottish Life, were unreasonable and excessive and have been to his financial detriment.

11. Scottish Life responded: 
11.1. They felt the only delay on their part arose between the issue and reissue of the cheques on 7 September and 8 November 2002. The appropriate remedy for that delay would be payment of interest.

11.2. In relation to the delay between 21 May and 5 July 2002, they say no explanation can be provided as to why the request was not processed in their usual turnaround time of 10 days.
11.3. The transfer values that would have been payable under the two policies in question, at various dates:


Policy No 14120 (Paid up April 2001)        Policy No 60082         Total
21 May 2002

£130,489.66

   £1,352.54            £131,842.20

5 July 2002

£116,842.94

   £1,210.82            £118,053.76

9 July 2002

£118,782.80

   £1,230.92            £120,013.72

30 July 2002

£108,632.36

   £1,125.74            £109,758.10

8 August 2002

£109,309.06

   £1,132.75            £110,441.81

6 September 2002       £107,639.87*                 £1,115.45            £108,755.32

 
6 September 2002                                              £1,987.82*


8 November 2002
£109,895.53

   £1,138.83
       £111,034.36


*Actual payments made.







11.4
A further payment of £1,700.01 was paid to Clerical Medical on 18 February 2003, cancelled, and redrawn in favour of James Hay Pension Trustees on 9 June 2003. Scottish Life says that they cannot establish how this amount was derived.
11.5
The initial transfer request was received on 21 May 2002, but it did not fulfil their requirements. It was returned on 5 July 2002 with a request for the relevant forms, and although a response was received on 8 August 2002, there was still some information missing. A request for the missing information was sent to Alexander Forbes on 28 August and the necessary forms were received on 5 September 2002. Although Forms A and C were signed on 6 August and 31 July respectively they were not received until 5 September and until that date Scottish Life were not in a position to release the funds.

11.6
Human error was to blame for the transfer cheques originally being made out to the wrong payee. They acknowledge that the original transfer request stated that James Hay were acting as trustees and administrators of the Clerical Medical plan, and that the cheques should have been made payable to James Hay.
11.7
It was not possible for them to make a transfer payment to Clerical Medical on 21 May 2002, although it might have been possible had Alexander Forbes forwarded Forms A and C signed by the Trustees and Clerical Medical by 9 May 2002.
11.8
Whilst, when assessing any loss, it is fair to consider timetables that Scottish Life should have adhered to, Scottish Life do not accept that they should be accountable for delays caused by Alexander Forbes.
11.9
Coach House did not advise Clerical Medical that funds were to be transferred from Scottish Life until 24 July 2002 when the Income Drawdown Plan application form was returned to them.

11.10
Losses should be calculated from 29 July 2002, which is the earliest date that Clerical Medical could have applied funds received from Scottish Life. At this point the transfer value would have been £109,758.10. The actual transfer value paid was £111,327.70. Compensation should therefore be based on drawdown income available from a fund of £111,327.70 for the months of August, September and October 2002, plus simple interest of 8%. The cost should be shared equally between Scottish Life and Alexander Forbes.
12. Alexander Forbes acknowledges that the transfer took a long time to effect (though lays the blame for that at Scottish Life’s door) but suggests that, if the fund value was of paramount importance to Mr Saunders, Coach House could have instructed the funds to be switched out of equities to a safer form of investment. Alexander Forbes is reluctant to admit liability for any delay, but has said that it is prepared to review its stance with a view to bringing the matter to a satisfactory conclusion. 

CONCLUSIONS

13. It took from 26 April 2002, when Coach House first sent the forms for Mr Saunders’ transfer value, to 8 November 2002, when the transfer cheque was finally issued to the correct payee by Scottish Life, to complete the transfer. The main delays were:

13.1. Alexander Forbes took from 29 April 2002, when they received Mr Saunders’ request to proceed with a transfer, to 1 August 2002, a period of over 13 weeks, to fax to the Trustees the Scottish Life forms for signing. 
13.2. Scottish Life took from 21 May 2002, when they received the initial paperwork from Alexander Forbes, to 5 July 2002, a period of six weeks, to advise them that further documentation was required. 
13.3. Scottish Life took from 6 September 2002 until 8 November 2002, a period of eight weeks, to issue a cheque to the correct payee. 

14. Alexander Forbes agrees that the transfer did take a long time, but is reluctant to admit liability, choosing instead to blame Scottish Life and Coach House. If Alexander Forbes had arranged for the Trustees to sign Scottish Life’s forms and issued them to Scottish Life quicker than it did, then the transfer could have been completed much sooner. Alexander Forbes has provided me with no good reason why it could not have dealt with the matter more expeditiously.   

15. For their part, Scottish Life admit that there was a delay, but only in respect of the period between the issue and reissue of the cheque. Clearly Scottish Life failed to meet their own target times in reminding Alexander Forbes that they needed the necessary forms before disinvesting and in reissuing the cheque.
16. Scottish Life argue that the transfer could not have proceeded in any event until Clerical Medical had received a signed application form on 24 July 2002. This is a spurious argument since the point at issue is the date at which it would have been reasonable for Scottish Life to have been in a position to release the funds.

17. I find that the delays by both Alexander Forbes and Scottish Life in dealing with Mr Saunders’ transfer of benefits amount to maladministration. I now have to consider the injustice, if any, Mr Saunders has suffered as a consequence of this maladministration.  
18. I can see no reason why Alexander Forbes could not have returned the signed forms to Scottish Life within one week of receiving them. Given Scottish Life’s turnaround time, it is not unreasonable to have expected the process to have been completed by 21 May 2002. Following that, given the time taken by Scottish Life to issue the first cheque, it would not be unreasonable to expect the next stage, Scottish Life to issue a cheque and Clerical Medical to receive the cheque, to be completed within five working days. This means that Clerical Medical could have received the transfer value by 29 May 2002. As the transfer value on 21 May 2002 was £131,842.20, but the amount paid to Clerical Medical was £109,627.69, Mr Saunders has clearly suffered a loss and it is appropriate that I uphold the complaint against both Alexander Forbes and Scottish Life. I consider it impracticable to try to apportion responsibility precisely, and consider a reasonable approach to hold Alexander Forbes and Scottish Life equally liable in this matter.
DIRECTIONS
19. Within 28 days of this determination, Scottish Life shall advise Clerical Medical of the total transfer value that would have been available at 21 May 2002 and ask Clerical Medical for the following information:

19.1. the additional tax free cash sum that would have been paid to Mr Saunders, had they received a transfer value calculated above on 29 May 2002;
19.2. the amounts (together with dates) of benefits (tax free cash and income) actually paid to Mr Saunders over the period to the date of this determination; and 

19.3. the difference between the current value of Mr Saunders’ income drawdown policy and the value had the revised transfer value been paid to them on 29 May 2002: (a) taking account of the benefits he has received; and (b) taking account of the benefits he has received plus the additional tax free cash sum (as outlined in 18.1 above) he could take.

20. Within 10 days of receiving the information detailed above, Scottish Life will pass it on to both Mr Saunders and Alexander Forbes. Mr Saunders will then inform Scottish Life and Alexander Forbes as to whether he wishes to take the additional tax free cash sum. 

21. Within 28 days of receiving Mr Saunders’ instructions, Scottish Life and Alexander Forbes shall each pay half of the following to Clerical Medical:

21.1. if Mr Saunders decides not to take the additional tax free cash sum, the figure quoted in respect of 18.3(a) above; or

21.2. if Mr Saunders decides to take the additional tax free cash sum, the additional tax free cash sum plus interest to Mr Saunders and the figure quoted in respect of 18.3(b) above.
22. The interest mentioned in 20.2 above is simple interest calculated on the base rate for the time being quoted by reference banks.
23. Finally, within 28 days of this Determination, Scottish Life and Alexander Forbes shall each pay to Mr Saunders the sum of £100 for the distress and inconvenience caused by the maladministration identified above. 

CHARLIE GORDON

Deputy Pensions Ombudsman

3 June 2008
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