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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D J Lunt

	Scheme
	:
	The Rexam Pension Plan (the ‘Scheme’)

	Respondents
	:
	Rexam Pension Trustees Limited (the ‘Trustees’)

	
	
	Rexam plc (‘Rexam’)


MATTERS TO BE DETERMINED

Mr Lunt’s main complaint is that the Trustees and Rexam have wrongly refused to accept that he is entitled to receive his deferred pension at age 60, without actuarial reduction. FILLIN "Insert summary of complaint" \* MERGEFORMAT  He has also made a complaint about the length of time taken by Rexam and the Trustees to deal with his complaint.
The Deputy Ombudsman’s determination and short reasons

The complaint is not upheld  FILLIN "Enter whether complaint 'should / should not / should partly' (enter as appropriate) be upheld" \* MERGEFORMAT because:

· there is no automatic entitlement to an unreduced deferred pension at age 60 under the Rules of the Scheme. Entitlement is dependent on the consent of the Trustees and Rexam first being obtained;

· no promise of an unreduced early pension payment was made to Mr Lunt; 

· the Trustees and Rexam are not estopped from denying Mr Lunt’s claim; 

· there was no delay by Rexam or the Trustees in dealing with Mr Lunt’s complaint.

DETAILED DETERMINATION

Material Facts

1. Mr Lunt was born on 13 May 1949 and was employed as Director of HR, International, for Nacanco Ltd from 1 September 1989 to 31 January 1992. He was a member of the Nacanco (1988) Pension Plan (the 1988 Plan) and the Nacanco 45 Pension Plan (the 45 Plan) and was also a Trustee of the 1988 Plan from September 1990 to January 1992. His main benefits were provided under the 1988 Plan, while the 45 Plan provided his Executive top-up benefits. The 1988 Plan and the 45 Plan merged with the Scheme in April 2003 following the acquisition of Nacanco by Rexam in 2000. When referring to the Trustees and Rexam, I include their predecessors. Reference to the Scheme includes the 1988 Plan and the 45 Plan where appropriate. 
2. The 1988 Plan and the 45 Plan were established in 1988 and the Definitive Trust Deeds for both schemes, dated 21 May 1991, define the Normal Retirement Date (NRD) as follows:
“(1) in relation to a member not within paragraph (2) below, that member’s 65th birthday or such other date as the Principal Employer, in consultation with the Trustees, may agree with the Member, subject to the consent of the Board;

(2) in relation to a member who is employed by any of the Employers as a Director having overseas responsibilities for research and development immediately prior to the members 62nd birthday has, that member’s 62nd birthday.”
3. Rule 5 of the 1988 Plan and Rule 4 of the 45 Plan, which deal with Early Retirement, have similar wording:

“5.2
If a Member retires from Service with the consent of the Employer and the Trustees … before Normal Retirement Date but on or after his fiftieth birthday…he shall be entitled to an immediate annual pension…

5.2.2
Subject to the limits imposed by Rule14 (Inland Revenue Limits) the immediate annual pension payable to a member who retires after his fiftieth birthday and before Normal Retirement Date….shall be equal to the pension which would have been payable to him at Normal Retirement Date but calculated by reference to the Member’s Pensionable Service and Final Pensionable Salary at the date of his actual retirement and (except where the Member retires after having attained the age of sixty but before reaching his Normal Retirement Date) reduced by a percentage calculated on a basis certified as reasonable by an Actuary having regard to the period between the date the first instalment of pension falls due and the date on which a Member will attain the age of sixty.”

Rules 9.3.1 and 8.3.1 of the 1988 Plan and the 45 Plan respectively make similar provision for deferred members.
4. Statements of Benefits, as at 6 April 1990 and April 1991, issued to Mr Lunt show his NRD as at age 65. When Mr Lunt left service in 1992 he was issued with a Preserved Pension Certificate which gave the same NRD. The Certificate included the following notes:

“(i) Entitlement to the benefits shown is subject at all times to the Pension Plan Rules…..

(v) You may be entitled to take your pension earlier than your Normal Retirement Date, in which case the pension shown…will be reduced to take account of early payment. You should contact the Company if you require further details…...

(vii) Please retain this statement in a safe place as it provides evidence of entitlement and you will be asked to produce it when the pension commences…. ”

5. An undated 1988 Plan Booklet provided, in the section entitled “Early Retirement”:
“With the Company’s consent you may elect to retire at any time after age 50. If you do retire early, your pension will be based on the Pensionable Service completed to the date you retire and the Final Pensionable Salary applicable at that age. It will in addition be actuarially reduced to allow for early payment. However, no such reduction will be made if you retire between the ages of 60 and 65.”

6. A flowchart in the Booklet containing a summary of the Scheme indicated that if a member retired at any age after 50 with Company consent:

“You receive a monthly pension based on your Final Pensionable salary and Pensionable Service in each Tier reduced for early payment…”   

7. The 45 Plan Booklet, issued personally to Mr Lunt, set out the special provisions and benefits applicable to him. This confirmed his NRD at age 65 and provided:

“If your early retirement takes place at any time before your 62nd birthday ..the pension….will be reduced as follows: (i) by 3% for each year that you retire after your 60th but before your 62nd birthday (ii) by 6% for each year that you retire prior to age 60.”  

8. In 1997, Mr Lunt made some enquiries about his pension and received a letter, dated 19 April 1997, from the Scheme’s Pension and Payroll Manager. She said that they were currently looking at the basis of the Scheme and were considering making a few changes.  She also wrote:

“Anyway, as requested I set out below the approximate benefits available on retirement at age 60 or 65.

Age 65

A pension of £13,621 per year

or A tax free cash sum of £8,074, plus a reduced pension of £12,837 per year.

Age 60

A pension of £10,573 per year 

or A tax free cash sum of £8,074, plus a reduced pension of £9,864 per year.”

9. Mr Lunt received a letter, in March 2003, from the Trustees which stated:

“In light of reductions in the asset value of the Pension Fund, precipitated by the significant reduction in the global valuation of equities, the Pension Fund Trustees are unable to continue funding the discretionary benefit of retirement before the age of 65, on an actuarially unreduced pension.

Consequently, any quotes provided to you prior to this date, which have not already been accepted now no longer apply.

Early retirement may still be possible for deferred members of the Pension Fund. However, a factor will be applied to the Pension which will be reduced in order to take account of the additional costs of it being paid before normal retirement date…

Early retirement remains at the discretion of the Company and the Trustees. If you wish to apply for early retirement you will need to contact the Trustee at that time.”

10. Mr Lunt queried the contents of this letter with the Trustees, because he considered that the terms for early retirement were quite explicit and that he was entitled to take his pension, unreduced, at age 60. He drew attention to a section of the Trustees’ Report for 6 April 1993 to 5 April 1994 which he considered supported his view. This read as follows:

“During the course of the year the Trustees, on the advice of our Actuaries, have been able to introduce two favourable changes in the rules of the plan, without increase in the funding rate…

Actuarial Reduction Factor

Already the plan allows members to retire early at age 60 without actuarial reduction, but for retirement below age 60 the accrued pension has been reduced by 6% for each complete year. The reduction factor has now been reduced to 4% for each complete year…”

The Report made no reference to the question of consent.

11. He first queried the matter with Nacanco in an e-mail dated 24 March 2003, and received a response from a Trustee Director later that day outlining the provisions of the Plan. 

12. Not satisfied, Mr Lunt wrote again on 31 March restating his query and asking for ‘a more personal and considered response’. It was around this time that the Nacanco plans were merged with the Scheme and he did not receive a response from Rexam until 10 October 2003. However, this confirmed what he had previously been told regarding early retirement and drew his attention to the Internal Dispute Resolution Procedure (IDRP).

13. Mr Lunt invoked IDRP stage 1 and received a decision letter dated 6 May 2004. The stage 2 decision letter, upholding the stage 1 decision, was issued by the Chairman of the Trustees on 29 September 2004.
Submissions
14. Mr Lunt says:

· the Trustees’ Report was clear and unequivocal and reflected the actual practice of agreeing to retirement at age 60 without actuarial reduction. Its purpose was to inform beneficiaries of news. It referred to favourable changes and made no reference to consent being required or to the fact that the change was conditional or temporary;

· he sought clarification in 1997 of the approximate pension payable at age 60 and 65. He did not seek to establish if his pension was an entitlement at age 60 or 65 as he believed that the benefit at age 60 existed. This understanding was shared by the Pension and  Payroll Manager as she made no mention, in her letter of 19 April 1997, of consent being required to the payment of the pension at age 60 and no actuarial reduction was applied to the calculation at age 60; 

· after he left Nacanco he considered the options available to him so that he could plan his retirement, including whether to transfer his pension fund to his latest employer. On the basis of the information he received he concluded that he should remain a deferred pensioner since it gave him the flexibility of a pension at age 60. His plans involve retirement prior to his 65th birthday but he would be willing to consider a compromise date of 2011;

· the 1994 actuarial valuation for the Scheme also recognises the change in benefits as an unreduced pension at age 60. Again no suggestion of a qualification or consent being required from Rexam or the Trustees; and

· as a matter of custom and practice, the evidence shows that discretion was exercised to allow early retirement at age 60 without actuarial reduction for other members. Therefore, as part of the employer’s duty of good faith, Rexam should exercise its discretion towards him in the same way. In addition, the generic and individual documentation he received created an estoppel.   

15. The Trustees and Rexam say:

· Mr Lunt’s NRD under the Rules of the Scheme has always been at age 65 as he was not a director with overseas responsibilities for research and development, in which case his NRD would have been at age 62. The only way in which his NRD could be anything other than at age 65 would be as a result of a special agreement between Rexam in consultation with the Trustees. There is no record of such an agreement;

· early retirement is not a right or entitlement; it is a discretionary benefit. Historically, consent was given to early retirements as the funding position of the Scheme was such that discretionary powers could be used to members’ advantage in this way. The past exercise of a discretionary power in a particular way while the Scheme was in a  healthy funding position does not create an estoppel or bind the Trustees and Rexam with regard to the future exercise of such powers;

· as a deferred member, Mr Lunt’s application for an early retirement pension at age 60 is subject to the consent of the Trustees and Rexam. On advice, they have declined to give their consent due to the funding position of the Scheme, which has deteriorated. Such consent will only be provided if the member agrees that the early retirement pension should be reduced to take into account its early receipt such that it is cost neutral for the Scheme to pay the pension;   

· the passage quoted from the Trustees’ Report, of itself, does not give rise to an entitlement. The use of the word “allows” suggests the use of a discretionary power rather than an entitlement. If it was an entitlement the word “provides” would have been more suitable; 

· it does not, in any event, amount to a clear and unequivocal representation that members have an entitlement to an unreduced pension at age 60.  Rather, it is indicative of the fact that, historically, Rexam and the Trustees were able to give their consent because of the healthy funding of the Scheme;

· the letter of 19 April 1997 gave information about Mr Lunt’s retirement benefits at age 60 and 65. Although it did not refer to consent this does not give rise to an entitlement, nor does it amount to a representation;  

· as a former director and trustee Mr Lunt might have been expected to be familiar with the rules of the Scheme which clearly set out the requirement for the consent of Rexam and the Trustees;  

· in the 1988 Booklet, the only reference to early retirement is to it being with Rexam’s consent so there is a clear indication that this is a discretionary benefit. They suggest that this Booklet was in circulation when Mr Lunt became a member. Similarly the 45 Booklet states “.. in the event of your being entitled..” which is not confirmation of an entitlement.   This was issued personally to him;

· they do not accept that he relied on the information he refers to, to his detriment, and he has not produced evidence to this effect. At the time he left he was 42 and had worked for Nacanco for 2½ years. He has had ample opportunity to build up further pension provision. His pension from the Scheme forms only a small part of his overall pension provision. He could still transfer his benefits to another scheme if he wished;

·  to establish estoppel by convention in the pension context, it is necessary to show that there is an agreed assumption by the employer, trustees and members of the scheme as to a given state of facts or as to the law, that all relevant parties have acted on the basis of that agreed assumption and that it is unconscionable for one party to renege on that assumption. In other words it is necessary to show that all members of the Scheme put a particular interpretation on the rules or acted on the assumption that members could retire on an unreduced pension at age 60 as of right either by a course of dealing or by their actions. They submit that there is no such evidence.

Conclusions
16. Mr Lunt’s entitlement to receive payment of his deferred benefits, and the basis on which those benefits are to be calculated, is determined, in the first instance, by the Rules of the Scheme. These make clear that entitlement to the payment of a deferred pension only arises at NRD which, in Mr Lunt’s case, is at age 65. This is confirmed in the 45 Plan Booklet issued to Mr Lunt personally and in the Certificate issued to him in 1992. 

17. The Scheme Rules provide that a member is entitled to an immediate pension if he or she retires with the consent of Rexam and the Trustees before NRD and after age 50. Therefore, there is no automatic entitlement to an immediate pension before NRD as this is conditional on the necessary consent first being obtained. Whether or not Mr Lunt can take his benefits before his NRD is, therefore, a discretionary matter for the Trustees and Rexam. 

18. Under the Rules, if Rexam and the Trustees consent to retirement before NRD, no actuarial reduction is applied between age 60 and 65. This is at variance with the information contained in the 45 Plan Booklet which provides that, in the case of benefits payable under the 45 Plan, an actuarial reduction will apply for early retirement between age 60 and 62. The apparent inconsistency in these provisions is not, however, material to Mr Lunt’s complaint as it would only need to be resolved if consent to early retirement were first obtained. 
19. Mr Lunt suggests that if, as a matter of custom and practice, consent to early retirement on favourable terms has been given in the past, then it should be given in his case. I do not agree. Trustees must act in the best interests of the membership as a whole. In this case, the Trustees have taken appropriate professional advice and, on the basis of that advice, have made it clear that they will only consider exercising their discretion if early retirement is on a cost neutral basis to the fund. Concerns about the funding position of the Scheme are a valid reason for withholding consent to early retirement as long as it is applied fairly and consistently. I see no reason to criticise the Trustees’ decision to exercise their discretion to refuse to agree to Mr Lunt taking his deferred benefits before NRD, unless he agrees to the conditions specified by them.

20. Mr Lunt says that he relied on the information contained in the letter from the Pension and Payroll Manager in 1997 and in the Trustees’ Report, neither of which referred to the requirement of consent. I do not consider that these two items amount to the representation claimed by Mr Lunt or that he was entitled to rely on them for the purposes he claims. The Certificate, issued to him personally, carries far more weight than these communications. This made clear that that entitlement to benefits was subject, at all times, to the Scheme Rules, a matter which I would expect Mr Lunt, as a trustee of one of the schemes, to have been aware of. Further, the Certificate indicated that “You may be entitled to take your pension earlier than your Normal Retirement Date…” in which case his pension would be reduced for early payment. These words made clear that Mr Lunt had no automatic entitlement and the consequences of early payment. Finally, Mr Lunt was advised to contact the company if he required further details, which in any case would have been a prudent thing to do before making a critical decision as to his future pension arrangements.

21. Although the letter may not have been as complete as it might have been, as Mr Lunt himself says, he did not specifically ask about the issue of consent so it is not perhaps surprising that the matter was not mentioned in the letter which simply provided approximate figures. The pension figures payable at age 65 and at age 60 are different, implying the application of a reduction for early payment. Mr Lunt does not appear to have questioned the difference in the figures. 

22. The Trustees’ Report was for general information purposes for members and did not purport to be definitive of all benefits available to members nor was it a statement addressed to any particular member concerning his or her pension entitlement.
23. Mr Lunt claims that the 1994 Valuation Report recognised the change as an unreduced pension at age 60. However, a passing reference in such a report to unreduced pensions at age 60 does not necessarily mean that Rexam had agreed to award unreduced pensions to members retiring at age 60. It is not uncommon for allowances to be made for enhanced benefits in the future funding of a pension scheme, but this does not necessarily mean that members have an automatic entitlement to such enhanced benefits.  
24. I take no account of the 1988 Plan Booklet as it is undated and it is unclear whether it was available to or seen by Mr Lunt during the short period of his employment.

25. Mr Lunt has suggested that the Trustees and Rexam are estopped from agreeing to his early retirement at age 60 on an unreduced pension because of the information contained in the letter of 1997 and in the Trustees’ Report. Given the context in which the issue is raised, I take Mr Lunt to be referring to the doctrine of estoppel by convention, other forms of estoppel more usually being a form of defence. It is fundamental to the doctrine of estoppel by convention that the parties have proceeded on a shared understanding or convention as to the basis of an arrangement between them. Lord Denning, in the case of Amalgamated Investment & Property Co Ltd v Texas-Commerce International Bank Ltd (1982) 1QB84,121 on the question of estoppel, said as follows:

“If the parties to a contract, by their course of dealing, put a particular interpretation on the terms of it, on the faith of which each of them - to the knowledge of the other - acts and conducts their mutual affairs - they are bound by that interpretation just as much as if they had written it down as being a variation of the contract. There is no need to inquire whether their interpretation is correct or not - or whether they were mistaken or not - or whether they had in mind the original terms or not. Suffice it that they have by their course of dealing put their own interpretation on their contract and cannot be allowed to go back on it”. 

26. All parties need to have proceeded on the basis of a shared understanding. The Trustees’ Report and the letter from the Pension and Payroll Manager were issued by or on behalf of the Trustees and therefore cannot be said to represent an understanding by Rexam that no consent was required to Mr Lunt’s retirement at age 60. As far as the Trustees are concerned, for the reasons which I have already given, in my view, the evidence on which Mr Lunt relies does not satisfy the Lord Denning test either. 

27. Mr Lunt’s original query about early retirement terms was dealt with by e-mail, and a reply was received the same day. There was then some delay following his request for a ‘more personal and considered response’. The outcome of this confirmed the original response, and I do not consider that Mr Lunt suffered injustice as a result of any delay.

28. For these reasons I do not uphold the complaint. 

CHARLIE GORDON

Deputy Pensions Ombudsman

19 September 2008
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