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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Leggett

	Scheme
	:
	Shipbuilding Industries Pension Scheme (the Scheme)

	Respondents
	:
	Hadrian Trustees Ltd (the Trustee)


Subject
Mr Leggett complains that the Trustee has not properly reconsidered his application for an ill health pension.   
The Ombudsman’s determination and short reasons

The complaint should not be upheld against the Trustee as its conclusion that Mr Leggett’s incapacity does not fulfil the relevant definition cannot be considered to be perverse.

DETAILED DETERMINATION

Material Facts
1. This complaint follows a determination of an earlier complaint from Mr Leggett by my predecessor.  A copy of that determination is attached and there is no need for me to repeat the relevant facts.

2. My predecessor remitted the matter to the Trustee for reconsideration for the reasons that he gave in his Determination.

3. The Trustee reconsidered the matter and wrote to Mr Leggett with the outcome on 21 September 2006, stating that it still considered that his earning capacity was not seriously impaired in August 2003 or when he had been made redundant from Appledore Shipbuilders. As is material the letter said:
“The evidence showed that in your last year of employment with Appledore Shipbuilders your Basic Pay was £14,987 and your Gross Pay was £16,288.  We understand that you currently earn approximately £750 to £800 per month for 30 hours a week as a self-employed courier.

…

1.
The Trustee considers that, if the work had been available, it would have been possible for you to continue working at Appledore Shipbuilders.  This would of course have required some adjustment to your work to avoid the need for kneeling or crouching.  However, if the work had been available, it seems likely that you would have been able to continue bench work with no significant impact on your earnings.

2.
You have in fact found alternative work at a reasonable level of earnings.  Although your current earnings are clearly lower than your previous earnings (and the hourly rate is lower), the Trustee considers that the difference is not so great as to suggest that your earning capacity was seriously impaired in 2003.

3.
Under the SIPS Rules, the question of “earning capacity” depends on your ability to do work, rather than the availability of work.  It is of course accepted that there was no longer any work for you or anyone else at Appledore Shipbuilders.

The Trustee has considered this question about your earning capacity without regard to the separate question of whether you would have been entitled to ill health retirement if you had met the definition of incapacity in August 2003.  However, for completeness I should explain that qualification for an ill health pension depends on whether incapacity is the cause of a member’s leaving their employment.  In your case, it is clear that the reason for leaving your employment with Appledore Shipbuilders was “redundancy” rather than “incapacity””
Mr Leggett’s position

4. The drop in earnings from £14,987 to £9,600 taken into account by the Trustee in itself represents a serious reduction in salary of 36% without taking into account that his self employed earnings are further reduced by reductions to cover business costs and having to pay tax for the current year and on account;

5. A proper comparison would be with Mr Leggett’s earnings in 2001/2002 of £17,246 since the figure of £14,987 relates to his last full year in employment when his earnings were already reduced as a result of his incapacity;
6. Although the Trustee suggest that Mr Leggett could have continued in employment with the employer with no serious impact on his earnings, this would have been impossible given that the Employer had gone into administration.  The test as to earnings capacity elsewhere should have regard to his aptitude and skills.
7. Mr Leggett would be unable to return to the ship building industry because of his lack of mobility and in terms of the wider labour market, he would suffer because the local area is characterised by a low wage economy and further because of his disability.
The Trustee’s position
8. The medical reports record that Mr Leggett’s condition started in August or September 2002.  They also record that the doctors and Mr Leggett discussed the extent to which his disability prevented him from working.   Mr Treble’s report dated 3 February 2003, suggests that Mr Leggett was able to continue working and that Mr Treble had discussed this with Mr Leggett.  

9. The medical evidence shows that the extent of Mr Leggett’s incapacity was limited.  He was advised only to avoid kneeling and crouching.
10. Dr Dean’s memorandum of 11 July 2003, records that following his operation, Mr Leggett’s GP had signed him fit to return to work.  Dr Dean also thought Mr Leggett was capable of returning to work, if the Company could accommodate certain restrictions. 

11. Dr Dean’s later memorandum of 25 July 2003, confirms this while recognising that the Company might not have available work.  Had the work been available Mr Leggett could have continued working at bench work with no loss to his earnings.
12. The key factor in considering this matter is that his annual basic pay in his last year of employment with Appledore Shipbuilders was £14,987 for a full 5 day working week.  His gross pay was £16,228 indicating that he was capable of working overtime in order to supplement his basic earnings.  The working of overtime suggests, in the Trustee’s view, that Mr Leggett’s condition was not sufficiently severe to warrant ill health early retirement.
13. Appledore Shipbuilders were motivated by the lack of work available in suggesting that Mr Leggett apply for early retirement.
14. The fact that Mr Leggett has been able to find alternative work at a not significantly lower level of earnings is evidence that his earnings capacity was not seriously impaired as at August 2003.
Subsequent investigation
15. My office has established that the Trustee does not have a job description relating to Mr Leggett’s post at Appledore Shipbuilders.  Nor does it have any indication of what the bench work referred to in medical evidence or their decision consisted of.
16. Mr Leggett did in fact undertake some bench work between August and October 2003 while he was waiting for a decision to be made.  The level of pay was the same.  He says that his union would not have agreed to a return to work on any other basis.

17. Mr Leggett has provided his pre tax earnings for the years since he left Appledore Shipbuilders.  They are:

	2003/4
	£3,097

	2004/5
	£13,785

	2005/6
	£15,671

	2006/7
	£15,094

	2007/8
	£11,686


Conclusions
18. The question the Trustee had to reconsider was whether, in August 2003, Mr Leggett had suffered a serious impairment to his earning capacity. 
19. To decide that Mr Leggett’s earnings capacity is not seriously impaired the Trustee would need to conclude that there is potentially available, but not necessarily actually available, work to which Mr Leggett is suited which offers pay not seriously lower than his pay before he left Appledore Shipbuilders.  By “potentially available”, I mean no more than the Trustee cannot imagine a job that does not exist in the real world, or that is so rare or specialised as to make it an impracticability.
20. The Trustee has offered as a material factor its view that lack of work caused Appledore Shipbuilders to suggest that Mr Leggett applied for ill-health early retirement. Of itself Appledore Shipbuilders’ motive is not relevant. However, I suspect the Trustee merely means that if the bench work had been available then Mr Leggett would have been offered it and could have carried it out without a serious earnings reduction (and so the application would not have arisen). If so, then, excluding the words in brackets, that is relevant.  
21. It of course material to the Trustee’s consideration what Mr Leggett’s actual earnings have been.  They demonstrate the lowest level at which Mr Leggett’s earnings capacity can be said to lie.  However, his earnings capacity may be higher than his actual earnings.
22. I do not think that the Trustee’s conclusion is perverse or unreasonable.  The Trustee took account of the medical evidence as to the extent of the injury to Mr Leggett.  The Trustee acknowledged that Mr Leggett’s actual earnings had fallen.  One might disagree with that on the figures that the Trustee considered the drop was “not so great as to suggest that Mr Leggett’s earnings capacity was seriously impaired”.  In the absence of other evidence I do think the size of the drop was significant.  But strictly, as I have said, the actual figures only prove the bottom of Mr Leggett’s possible earnings capacity.
23. The Trustee did not have the further evidence as to Mr Leggett’s earnings that he has since provided to my office.  But I do not think they help his case – if anything the reverse. His highest earnings were £15,671, to be compared to (on his argument) £17,246.  If he has earned lower sums in other years that is probably more to do with availability of work than capacity for it. Even taking into account inflation over the period I do not think that the drop indicated has inevitably to be regarded as a serious impairment. 
24. I am sympathetic to Mr Leggett, who is no longer employed in the trade for which he is qualified as a result of his incapacity (as my predecessor found) and with reduced earnings.  But to fulfil the relevant definition the reduction needs to be in earnings capacity, not just in actual earnings, and it needs to constitute a serious impairment.  I do not consider the Trustee’s conclusion that his incapacity does not fulfil the definition to be perverse.
25. I do not uphold Mr Leggett’s complaint.
TONY KING

Pensions Ombudsman

18 February 2009
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