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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G G Bristow

	Scheme
	:
	MKG Pension Fund

	Respondents
	:
	Pointon York (Pensions and Investments) Ltd (Pointon York)
Thomson’s Benefit Consultants Ltd (Thomsons)


MATTERS FOR DETERMINATION 

1. Mr Bristow says that, in June 1990, when the private unlimited company of which he was a Director, Burnet Ware & Graves, was incorporated as Burnet Ware & Graves Limited, Pointon York failed to notify the change of Principal Employer under the MKG Pension Scheme to the Inland Revenue (although now HM Revenue and Customs I shall refer to Inland Revenue throughout) and request that his service be treated as continuous. As a result, the tax free cash sum payable to him from the Scheme was reduced, and the taxable pension increased.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

INLAND REVENUE PRACTICE NOTES

3. The framework for the Inland Revenue approval of Occupational Pension Schemes is laid down in a combination of Primary and Secondary legislation. In practice, prior to April 2006, the Pension Schemes Office of the Inland Revenue was able to exercise its discretion in a number of areas to facilitate the smooth day to day running of Schemes. The areas over which it could exercise those discretions were published in their (IR12) Practice Notes.
“7.15 Subject to Part 21, an employer may only provide benefits in respect of service with that employer. Where, however, a business has been taken over, merged or reconstructed and an employee’s position before and after the change is essentially unchanged (typically the employee is doing the same job in the same place) service with both employers may be treated as continuous service for the present employer. Where in these circumstances, the employee in question is a controlling director of either or both of the employers concerned, it will be necessary to seek the specific prior approval of the Inland Revenue to continuous service treatment. The Inland Revenue will only accept service being treated as continuous for such individuals where it can be shown that there is a continuity of trade. The main requirements to be satisfied are as follows:

(a) there has been a succession of trade from one employer to another, and

(b) at least 75% of the vendor’s liabilities have been assumed by the purchaser.

The following will also be taken into account as they will help to establish that true continuity exists.
(c) the extent to which the business assets and the employees of the predecessor company have been transferred to the successor company, and

(d) the extent to which the successor company serves the same customers as its predecessor.
MATERIAL FACTS

4. Mr Bristow was born on 10 June 1943. He was Director of Burnet Ware & Graves (a private unlimited company), a firm of Chartered Surveyors, Valuers and Estate Agents, and a member of the MKG Fund. 

5. The MKG Fund was established by Interim Trust Deed dated 15 April 1986, and Definitive Deed dated 27 January 1987. It was what the Inland Revenue term a Small Self Administered Scheme (SSAS) and, as such, required a professional Pensioneer Trustee to act alongside any other trustees. Pointon York Trustees Limited was appointed Pensioneer Trustee, whilst Mr Bristow was named as one of the individual trustees along with his fellow directors. From 19 December 2000, Ms Sheila Lyddon (an ex-employee of Pointon York) became Pensioneer Trustee, to be replaced in turn by Cardens Pension Trustees Ltd on 10 February 2003. 

6. On 17 March 1986, Burnet Ware & Graves’ accountant, Martin Pollins (referred to further below), wrote to Mr Graves in connection with the establishment of the MKG Fund and the services to be offered by Pointon York.  He listed the services to be provided which were included in the ‘normal fee structure’; they included:

“2.  Negotiation with the Inland Revenue to obtain and maintain approval.

…

5. Record keeping of members’ details/investments/company details.

6.  Regular valuations of investments if required.

… 

10. Retirement planning

11. Death in service planning

12. Reclaims of tax where appropriate

…

14. Planning, advising and helping on investments such as property, share purchases etc.”

7. On 18 March 1986, Pointon York (Insurance, Pensions and Investment Services) Limited (Company number 1523801 – now called Pointon York (Corporate Risk) Limited) sent Mr Graves a copy of their scheme booklet.  In the section headed, ‘How Pointon York can help’, was the following:

“Pointon York has been at the forefront of providing a full range of services for small self administered pension schemes, and now has several hundred clients who have obtained the full benefit of these arrangements.

The main features of the service provided by Pointon York are:- 

Full administrative service to get the scheme set up, running and approved through experienced consultants.  The service includes documentation, Inland Revenue negotiation, actuarial work, Trusteeship (as required by the Inland Revenue) and day-to-day administration.” 
8. In June 1990, Burnet Ware & Graves was incorporated as Burnet Ware & Graves Limited (a private limited company). The matter was discussed at the Annual Trustee Meeting on 29 May 1990. The Minutes of that meeting (referred to as the ‘Summary of Discussion’), were drawn up on Pointon York letter headed paper, on which it is noted that the MKG Fund was the client.  The meeting was held at Pointon York’s London office, and two individuals only were present: MG and SW.  The notes record that:

“Scheme Records
It is noted that Burnet Ware & Graves, which is an unlimited company, is to be incorporated as a limited company with effect from 1st June. [The company accountant] will be able to advise whether the new company is to continue as Principal Company to the fund. A copy of the Certificate of Incorporation will be required for Pointon York’s records in due course.”

A column to the right of each Minute indicated the individual responsible for taking any associated action. The company accountant was noted as the person to take action on this item.   Other items in the Minutes suggest that SW was responsible for many of the pension arrangements; for example:
“Death-in-Service Cover
Geoff Bristow is covered for £100,000 with Zurich on an arrangement where the premiums increase each year with age.  KB has no death-in-service cover.  Messrs Bristow and KB are invited to discuss this with SW.”

And

“KB’s Retirement
KB reaches normal retirement age in 1994 and is invited to discuss retirement planning with SW.”

From the Minutes, I also record the following item, because Pointon York’s representatives rely on it to show that a SSAS is a very particular type of Pension Scheme, established by controlling directors who wish to use their pension provision to run their business:

“Loanback
The loan is to be rolled over for a further year, although the company hopes to be in a position to repay early.  Interest is therefore to be reinvoiced on a net basis and a form R185 supplied for certifying that tax has been deducted from the interest.  Pointon York will then be able to reclaim the tax.”   
9. A Deed of Adherence, dated 20 May 1991, allowed Burnet Ware & Graves Limited to participate in the Scheme. By a Deed of Novation, dated 24 July 1991, BWG Company (formerly Burnet Ware & Graves) were replaced as Principal Employer by Burnet Ware & Graves Limited, with effect from 1 June 1990.

10. Mr Bristow retired with effect from 10 June 2003. In the early part of 2003, Cardens Pension Trustees Limited arranged for a quotation of Mr Bristow’s retirement benefits. After a thorough search of the scheme’s records, they could find no trace of an application to the Inland Revenue for his service to be accepted as continuous. Cardens wrote to Pointon York asking if this had been done, as it appeared from subsequent actuarial valuations that continuous service was being assumed. 

11. Cardens arranged for two sets of figures to be calculated according to whether or not continuous service applied. If continuous service applied, the maximum tax free cash sum available to Mr Bristow would have been £86,941. If not, then the maximum tax free cash sum would reduce to £61,037.

12. As more than six years had elapsed since the company’s change of status, it was too late to apply for retrospective permission to treat Mr Bristow’s service as continuous.  Arrangements were made to change the Rules of the Scheme. The changes made meant that Mr Bristow could take his benefits in the form of Income Drawdown, together with a tax free cash sum of up to £79,498.  He in fact opted to take a cash sum of £75,000.  
13. I have referred above to the changes in Pensioneer Trustee, and Pointon York Trustee Ltd has itself been subject to change in ownership.  In February 2001, part of its business was acquired by Thomson’s Group plc (Thomsons), but Thomsons told Mr Bristow, in a letter dated 26 February 2004 responding to his grievance letter, that it had not acquired liability for any complaints arising for the period prior to acquisition; it therefore did not accept liability and would not investigate Mr Bristow’s concerns.  Instead, Thomsons forwarded Mr Bristow’s letter to CS Compliance Solutions Limited (CS Compliance), which was dealing with historical matters on behalf of Pointon York Limited.  CS Compliance told Mr Bristow that they had had to ask Thomsons for the Pension Scheme files, because that part of the business had been sold to Thomsons.  
14. I note here that the ‘Agreement for the Sale and Purchase of Pointon York Limited’s IFA Consultancy, SSAS and Group Pensions business’, dated 31 January 2001, at paragraph 7.1 provides:

“Subject to clauses 7.2 and 7.3 [not relevant to this complaint], all losses, debts and liabilities incurred in respect of the Business up to the Completion Date shall be borne by the Vendor who shall pay satisfy and discharge all such losses debts and liabilities as they fall due and shall indemnify and keep indemnified the Purchaser from and against all demands claims actions costs and expenses in respect thereof…”   
15. Both Pointon York and CS Compliance deny that the Scheme’s files are in their possession.  Thomsons wrote to Cardens (the current Pensioneer Trustee), saying that the files were being retrieved from archives in July 2003. In June 2004, having failed over the course of the previous year, to obtain a clear answer to his complaint from either Thomsons or CS Compliance, Mr Bristow wrote to Thomsons to try to find out what was happening. Thomsons’ response included the following:

“Please can I assure you that the Scheme files, originally passed to Thomsons by Pointon York, were handed back by my Deputy Director [KW] in the week commencing the 17 May 2004.  Pointon York had refused to come and collect them and so we walked them around ourselves.  This appears to be contrary to the intimation of Pointon’s letter to you dated 2 June 2004.” 
I have not been provided with any documents from the relevant files.
16. Thomsons was subsequently acquired by AWD Group plc (AWD), which responded on its behalf.   

17. CS Compliance wrote to Mr Bristow on 19 April, 2 June and 29 June 2004, stating that they did not accept liability for the matter forming the subject of his complaint, because actions had been taken by other parties without bringing the matter to the attention, or seeking the approval, of Pointon York, or giving them the opportunity of dealing with the matter.

18. Mr Bristow’s position is that (as Carden’s told the Pensions Advisory Service in a letter dated 15 November 2004), he elected to take a lump sum of £75,000 and a pension of £22,500 per annum gross. However, if his benefits had been taken on a continuous service basis, he could have received a lump sum of £86,941 and a pension of £22,600 per annum gross.
SUBMISSIONS
19. On behalf of AWD Group plc

19.1. AWD Group plc (formerly Thomson’s Group plc) reject Mr Bristow’s reasoning that Thomsons should take responsibility for any losses that he had suffered. They say that Pointon York Limited have never denied their legal liability for failing to undertake matters that should have been undertaken in 1990. Had the action been taken in June 1990, as it should have been, Mr Bristow would not find himself in the position he now did.

20. On behalf of CS Compliance

20.1. In their submissions to me dated 15 November and 5 December 2005, CS Compliance, representing Pointon York, say that Pointon York were aware that Burnet Ware & Graves intended to change its status to that of a limited liability company and that this was recorded in the Summary of Discussion dated 29 May 1990 recording the Annual Trustee Meeting. They say that a decision as to whether the new company would continue as Principal Employer under the Fund had not been taken and the company accountant was to advise them on this matter.

20.2. CS Compliance say that, before any application to the Inland Revenue could be made for service to be treated as continuous, they would have to be satisfied that a number of specified business tests were met and that this was something only the company could advise Pointon York on. They were therefore only able to make an application to the Inland Revenue once they had received instructions from the company. They say that there is no evidence that they received such an instruction and, if they had, it would have been recorded in the Summary of Discussion. They say that the Summary of Discussion shows that the company accountant was going to advise them on the matter. Also, they say that, had an application been made to the Inland Revenue at that time, it was by no means certain that continuous service would have been granted.

20.3. CS Compliance maintain that, as the Deeds had been executed to reflect the company changes, Mr Bristow’s benefits could have been calculated accordingly. 
21. On behalf of Mr Bristow

21.1. In his submissions to me dated 22 November and 12 December 2005, Mr Bristow says that Pointon York were fully aware that the new limited liability company was to take over as Principal Employer under the Fund, and that this is evidenced by the fact that they arranged, and were party to, the Deeds of Adherence and Novation. He says it was at this stage that Pointon York should have made an application to the Inland Revenue for approval of continuous service. He argues that Burnet Ware & Graves and Burnet Ware & Graves Limited were to all intents and purposes the same business, with the same assets, liabilities and controlling directors. He therefore thinks that it is highly likely that an application for continuous service would have been approved by the Inland Revenue. 

21.2. Mr Bristow says that lay trustees rely on the Statutory Pensioneer Trustee to ensure that all regulatory requirements are met and to provide professional advice. He and his fellow directors were not aware that continuous service would become an issue on retirement, and had no way of knowing, unless told by Pointon York, that they needed to instruct Pointon York to make an application to the PSO. Had he known, he would have made sure that appropriate action was taken.

21.3. He finds it telling that, nowhere in the Summary of Discussion to which CS Compliance refer, does Pointon York raise the specific issue of continuous service or the need to apply to the Inland Revenue. He argues that the Summary of Discussion does not show that the company accountant was to advise Pointon York on the question of continuous service, since it was never raised. The accountant was merely to advise as to whether the new company was to continue as Principal Employer. This must have been communicated to Pointon York as they then drew up the appropriate deeds. He would have expected their next action to have been to address the question of continuous service for the controlling directors.

21.4. I asked Mr Bristow why he says that he would have taken a tax free cash sum of £79,498 when in fact he only took tax free cash of £75,000. He said that this was because he was able to add interest to this to reflect the six months’ delay between the date of his retirement and date of payment. This interest was what he would have earned had the payment been made at the correct time.

21.5. Mr Bristow says that it was essential for the MKG Fund to change the Scheme Rules before he retired to allow him to take a higher tax free cash sum than would otherwise have been available. He says that this came at the cost of extra administration, actuarial and legal fees which will have to be borne by the fund, and he asks that the fund should be appropriately compensated.
CONCLUSIONS

22. The dispute surrounds who was responsible for contacting the Inland Revenue with regard to ensuring that continuous service could be used when calculating benefits.

23. AWD Group plc acquired part of Pointon York’s business, but all parties agree that they did not assume liability for any matters prior to the acquisition.  By contrast, CS Compliance have frankly stated that they deal with historical matters on behalf of Pointon York.  I make no findings therefore against AWD because it played no part in the matters in question and assumed no liability for them.   
24. It was Pointon York who acted as Pensioneer Trustee at the relevant time, and CS Compliance which have assumed liability for that period. In considering what happened, I am heavily reliant on documents provided to me by Mr Bristow, as the scheme’s files for the period in question appear to have been mislaid somewhere between the offices of Pointon York and Thomsons in or around May 2004. 

25. As a consequence, I have not seen a copy of the Letter of Appointment and terms upon which Pointon York were engaged.  I have, however, seen a summary of Pointon York’s duties provided by the company accountant, and a copy of Pointon York’s own booklet about the services offered to small self administered schemes (paragraphs 6 and 7 above).  I consider that clients, such as the directors of Burnet Ware & Graves, could reasonably assume, from reading these documents, that they could rely on Pointon York to take on the task of liaising with the Inland Revenue where necessary. Furthermore, it is not disputed that Pointon York Trustees Limited was Pensioneer Trustee, and Pointon York Actuarial Services was Actuary to the Fund at the time that Burnet, Ware & Graves Ltd was incorporated in 1990, and continued to hold their respective positions six years later; the latest point at which an application for continuous service would have been accepted by the Inland Revenue.

26. In their letter dated 5 December 2005, CS Compliance wrote that Pointon York could only ‘discharge their responsibilities’ in respect of the issue of continuous service, ‘once they had received the necessary confirmations and instructions from company representatives’.

27. Whilst it is quite true to say that the information necessary to complete the Inland Revenue’s continuous service application form (PS155), would need to be obtained from the company, it was incumbent upon Pointon York as advisers to the scheme, to act in the best interests of their clients and draw the Trustees’ attention to the Inland Revenue requirements, and also to advise them of the consequences of any failure to obtain approval of continuous service.

28. Pointon York say that they were not advised by the company that they wished to apply to the Inland Revenue for approval of continuous service, but, if the other Trustees were unaware of the requirement, then this is hardly surprising. In their submissions to me, CS Compliance seem unable to differentiate between the act of amending the Trust Deed, so that the new company is shown as Principal Employer, and the consequential administrative task of ensuring that an application was made to the Inland Revenue in order that service for the three controlling directors could be treated as continuous. I have seen nothing to support CS Compliance’s assertion that, as the Trust Deed had been amended, Inland Revenue approval of continuous service was not needed.
29. That they failed to draw the attention of the Trustees to the Inland Revenue requirements regarding continuous service constituted maladministration on the part of Pointon York, and I now need to consider whether Mr Bristow has suffered financial loss as a result.

30. Figures provided by Cardens indicate that, had the appropriate action been taken by Pointon York in 1990, Mr Bristow would have been able to draw a tax free cash sum of £86,941. I am proceeding on an assumption that, more likely than not, approval would have been given on the basis that, as Mr Bristow says, Burnet Ware & Graves and Burnet Ware & Graves Limited carried on, to all intents and purposes, the same business. After action was taken to mitigate Mr Bristow’s position, he was able to take a tax free cash sum of £79,498; a difference of £7,443. Whilst Mr Bristow has received the equivalent of this in the form of an annuity, the income which this has and will provide is taxed at 40% and he has been deprived of the opportunity to invest it in further tax free vehicles such as ISAs. 
31. My Direction below is intended to compensate Mr Bristow for the additional income tax liability that he will incur as a result of the maladministration identified in paragraph 28 above.
32. As regards compensation to the Fund for the cost of Rule changes to enable Mr Bristow to take a larger tax free cash sum, I would expect that every effort be made by a complainant to mitigate any perceived loss. In this case, as a Trustee of a SSAS, Mr Bristow was in the position to be able to influence rule changes from which he personally would benefit. I consider these costs to be too far removed from the maladministration identified and would not ordinarily contemplate directing compensation in these circumstances.
DIRECTION

33. Taking into account appropriate actuarial assumptions and discounting for immediate payment as necessary, Pointon York shall, within 28 days, calculate a lump sum equivalent to the additional tax liability incurred by Mr Bristow.
34. Within 14 days of Mr Bristow confirming his agreement to the calculation, Pointon York shall pay that sum to Mr Bristow.

35. Pointon York shall also, within 28 days of this Determination, pay to Mr Bristow £200 in respect of the distress and inconvenience caused. 

CHARLIE GORDON

Deputy Pensions Ombudsman

2 May 2008
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