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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss X

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondents
	:
	former Employer 


Subject
1. Miss X made a complaint to the Pensions Ombudsman in 2005, in which she alleged:
1.1. her application for an Injury Allowance under Regulation 34 of the Local Government (Discretionary Payments) Regulations 1996 had been improperly rejected; 
1.2. there was a delay in her being awarded an ill-health retirement pension which had resulted in financial injustice;
1.3. when the arrears of her ill-health retirement pension were paid the money was taxed at an emergency rate;
1.4. the basic salary used to calculate her benefits should have been increased to reflect inflationary rises in the final year before she left her former Employer and the annual leave owed to her when she left her former Employer.
2. By a Determination under reference number Q00495, dated 25 March 2008, the Pensions Ombudsman concluded that:
· there was no reason to disagree with the Secretary of State’s view that the injury allowance was not payable;
· there was a delay (although not quite the 3½ years suggested by Miss X) in paying the benefits, which amounted to maladministration; but when they were awarded interest was paid so there was no outstanding injustice other than the distress and inconvenience caused;
· there was no reason to criticise the manner in which the payments had been treated for taxation purposes; and
· the correct pensionable remuneration had been used to calculate Miss X’s ill-health retirement pension.
3. Miss X appealed against the Determination to the High Court and this resulted in the following Order:

“1.
that the appeal be allowed in part. In particular:
1) IT IS DECLARED that Ms X was and is eligible for an Injury Allowance under Regulation 34 of the Local Government (Discretionary Payments) Regulations 1996.

2) IT IS ORDERED that the matter be remitted to the Pensions Ombudsman for him to reconsider the question of whether to make an award of compensation to Ms X in relation to the maladministration he found in light of the judgement herein.
3) IT IS ORDERED that the former Employer pay Ms X’s costs of the appeal. Such costs to be assessed if not agreed on the standard basis.”
4. The following are extracts from Mr Justice Behrens’ Judgment:
“As already noted, the Pensions Ombudsman found that the delay in dealing with Ms X’s application amounted to maladministration. He also found, or appears to have found that that delay will have caused Ms X distress and inconvenience. Such a finding is not surprising in the light of the fact that Ms X suffers and continues to suffer from PTSD such that she cannot return to work. Yet he has not made any award for that distress and has also assumed that any financial loss caused by the delay in payment is compensated by (what I suspect is) a modest award of interest. Furthermore, he has not provided any reasons [why] he has not made any award. 
In my judgement the failure to make any award coupled with the failure to provide any reasons did amount to an error of law by the Pensions Ombudsman and I would remit the application to reconsider the question of compensation both in relation to the distress and inconvenience and the financial loss caused by the maladministration.” 
5. Thus, the issue now before me is to determine whether, as a result of the delay in  the backdating of her ill-health retirement pension, Miss X:

5.1. is entitled to a payment in relation to the distress and inconvenience suffered, and 
5.2. has suffered financial injustice as a result of the maladministration identified which is not adequately compensated by the interest paid to her.  
The Deputy Ombudsman’s determination and short reasons

The complaint should be partially upheld against the former Employer insofar as Miss X is entitled to a payment for the distress and inconvenience she has suffered as a result of the maladministration identified.  
DETAILED DETERMINATION

Material Facts
6. Miss X was born on             .

7. She applied for early payment of her benefits on the grounds of ill-health on 29 January 2001, and was awarded early payment of her deferred benefits on 16 July 2001. 

8. On 27 August 2001, Miss X appealed against the decision not to backdate her benefits to 31 October 1993, when her employment terminated. This letter was treated as a request to begin the Internal Dispute Resolution Procedure (IDRP). 
9. The Appointed Person in his Stage 1 IDRP decision, dated 17 December 2001, said that the former Employer had not satisfactorily addressed the question of ill-health retirement at the date Miss X left employment and asked the former Employer to review their decision. 
10. On 24 January 2002, the former Employer wrote to Miss X confirming that, in light of the Appointed Person’s view, they were reviewing her case. 

11. On 31 January 2002, the former Employer asked its Occupational Health Adviser (OHA) to assess whether, on the balance of probabilities, Miss X was ill at the time of leaving employment. 

12. The OHA responded on 19 February 2002, saying that he was unable to confirm that Miss X was ill at the time of leaving employment and suggested the former Employer seek an opinion from an independent medical adviser.
13. The former Employer rejected Miss X’s appeal on 21 February 2002.
14. Miss X submitted a second appeal on 13 March 2002, and was referred to Dr Deacon, an independent occupational health physician, on 9 July 2002.
15. Dr Deacon requested further information from the former Employer on 18 July 2002.

16. The former Employer responded on 2 September 2002, saying that the information Dr Deacon had requested was not available and asked that Dr Deacon provide his report on the evidence available. 
17. Dr Deacon provided his report on 20 September 2002, following which the former Employer sent a copy of the report to Miss X for her comments. 

18. On 30 October 2002, the former Employer wrote to Miss X confirming that her appeal to have her ill-health retirement benefits backdated to 31 October 1993 had been upheld. 
19. Miss X’s ill-health retirement benefits were put into payment on 2 December 2002 at which time she was also paid the arrears of her benefits backdated to 31 October 1993, together with interest on the arrears. The annual pension, at that time, amounted to £5,519.95. The payment of the arrears and interest totalled £70,819.91 and consisted (net of tax) of:
· Arrears of Pension for the period 1/11/1993 – 31/12/2002 of £31,819.45
· Arrears of Pension Increases from 4/1994 – 12/2002 of £3,728.50 
· Interest on the arrears of the Pension and Pension Increases of £12,804.36 
· Lump Sum of £13,350.80
· Interest on the Lump Sum of £9,116.80
Submissions
20. Miss X submits that she has suffered excessive hardship and, in particular, financial injustice which can be summarised as follows:

20.1. she would have been able to purchase a house if payment of the backdated ill-health retirement benefits had not been delayed. House prices increased by 52% between 2000 and 2003 and her former Employer only paid interest at 4% (the interest paid by the courts would have been 8%) which was insufficient to counter the rise in house prices. At the time, an “appropriate” property in Bradford would have cost in the region of £110,000. After deduction of the amount received for the backdated ill-health retirement benefits and the balance of her inheritance (approximately £10,000) this equates to a loss of £45,000; 
20.2. she inherited £37,998.42 following the death of her mother on 27 December 1999, of which she used £27,000 for living costs between 2000 and 2003;
20.3. between 2000 and 2003 she had to borrow, from a friend, £10,800 per annum, amounting to a total of £32,400 which she used for living costs;
20.4. she borrowed a further £24,000 between 2003 and 2005 for day to day living costs; 
20.5. had there been no delay, she would have been under 50 years of age and so might have been able to supplement her income by £500 per month by gaining employment even if that employment were menial work;
20.6. the administrative costs of dealing with the appeals, including providing copies of evidence to her former Employer, experts and appeal bodies, which amounted to £2,750;
20.7. she borrowed £46,000 from a friend to help purchase her current home which she bought in May 2005 for £108,000. The house must now be sold in order that the monies can be repaid. Any profit from the sale will be used to repay the monies she has borrowed;
20.8. she is reliant on third party support and estimates that she will need to borrow £84,000 between now and her retirement date because she cannot manage on her ill-health retirement benefits alone;
20.9. she lost her home in 1996 when she could no longer afford the repayments and as a result of being homeless (she lived with various friends and was therefore of no fixed abode) she paid voluntary national insurance contributions in order to receive a basic state pension. These amount to £3,245.75; 
20.10. she will receive £13 a week in state benefits in addition to her basic state pension - if matters had proceeded normally, and she had earned up to £31,000 per annum, she would have received an extra £144 per week in addition to her basic state pension; 
20.11. because she was homeless she would have had to sign on every day in order to receive state benefits. She could not do this as it was too difficult both psychologically and financially; 
20.12. interest on the backdated pension and her other losses should be paid at the court rate of 8%.
21. Miss X further submits:

21.1. that because the finding that the injury allowance was not payable, in the Determination under reference number Q00495, was subsequently overturned in her appeal to the court it follows that her real overall losses should be considered and not be confined to narrow time limits;

21.2. the pension that was awarded finally paid in 2003 was an acknowledgement of ill-health backdated many years which had previously been denied;

21.3. the injury pension which her former Employer was directed to pay has not been progressed;

21.4. she could not purchase a house until the market dropped in 2005;

21.5. the evidence reflects that she is living on the bare minimum;

21.6. the extent of her distress and inconvenience has not been considered;
21.7. £500 does not cover the cost of her appeals;

21.8. tax refunds in respect of the interest on the lump sum and on the backdated pension were not received due to errors by her former Employer in failing to apply the proper tax code.  
22. The former Employer submits that the interest paid to Miss X on the backdated payment of her ill-health retirement pension and lump sum payment is adequate to redress any financial injustice and distress and inconvenience caused as a result of the delays identified. 
23. Miss X has provided:

23.1. a copy of the Land Registry entry for the property she purchased in May 2005. The Register identifies Miss X as the sole proprietor of the property. The Register also shows that there is a charge on the property to Coventry Building Society. Miss X has confirmed that the mortgage with Coventry Building Society is in her name and is in the region of £26,000; 
23.2. bank statements for the period 24 December 2002 to 24 June 2004 which show:
23.2.1.
from January 2003 to April 2003, Miss X received a monthly pension of £452.50 from West Yorkshire Pension Fund. A monthly pension of £459.23 from April 2003 to March 2004, and £472.42 a month from April 2004;
23.2.2. receipts of substantial sums of money on a regular basis throughout the period covered by the statements;
23.2.3.
cash withdrawals and a range of other types and amounts of payments.
Information from other sources

24. The City of Bradford Metropolitan District Council website has a direct link to HM Land Registry “Property Prices Trends” which indicates that, in the last quarter of 2001, the average property price in Bradford was just under £70,000 and that, in the last quarter of 2002, the average property price had risen to just under £80,000.  

Conclusions
25. Mr Justice Behrens ordered that the matter should be remitted back to this office to be reconsidered with particular reference to the following questions:

“whether, as a result of the delay in being awarded an ill-health retirement pension, Miss X:

is entitled to an award of compensation in relation to the distress and inconvenience suffered, and 

has suffered financial injustice as a result of the maladministration identified.”  
26. Miss X contends that, because her former Employer’s decision not to award her an injury allowance was overturned on appeal to the court, it follows that her “overall” losses should now be considered. The Order is clear that the matter was remitted to the Ombudsman to reconsider whether Miss X “has suffered financial injustice as a result of the maladministration identified”. My determination is therefore limited to reconsideration of the questions listed in paragraph 25.  If, as Miss X suggests, her former Employer have failed to follow Mr Justice Behrens’ directions with regard to payment of the injury benefit then that is a matter that Miss X must try to resolve with her former Employer in the first instance, before either making a fresh complaint or referring the matter to the court.    
Financial injustice 

27. In the Determination under reference number Q00495, the Pensions Ombudsman found that the delay in dealing with Miss X’s application for the backdating of her ill-health retirement benefits amounted to maladministration. In his conclusions he said that he did not consider that there had been an undue delay between the date Miss X applied for these benefits, on 29 January 2001, and the date she was awarded early payment of her deferred benefits, on 16 July 2001. The Pensions Ombudsman went on to conclude, however, that there had been a significant delay before the former Employer referred the question of backdating to its OHA. He noted that there were further delays when the former Employer did not press the OHA for a view, and then failed to follow the OHA’s suggestion of seeking an opinion from an independent occupational health physician.  
28. The length of time between the date Miss X made her application for ill-health retirement benefits, on 29 January 2001, and the date it was finally agreed she was entitled to backdated benefits, on 30 October 2002, amounted to 22 months. The actual delay identified within that period amounted to a little less than 12 months. Thus, Miss X’s application for ill-health early retirement benefits should properly have been completed, including the granting of backdated benefits by, at the latest, the end of October 2001. 
29. Miss X submits that she has suffered financial losses in excess of £276,000. However, my aim is solely to identify any losses Miss X has suffered which are directly attributable to the delays identified by the Ombudsman in the earlier Determination. I do not doubt that Miss X suffered hardship and distress when she lost her home in 1996, and in the years immediately following that time. However, the loss of Miss X’s home occurred many years before she made her application for ill-health retirement benefits and, therefore, any delay in dealing with her application to backdate those benefits cannot be regarded as a factor which led to that loss. Similarly, the fact that she may have had to visit the job centre on a daily basis in order to receive state benefits and her decision to pay voluntary national insurance contributions, which she says arose as direct consequence of losing her home, cannot be attributed to any subsequent delays.
30. Miss X’s ill-health retirement pension was put into payment in December 2002 and she has received her full benefits backdated to 31 October 1993. She has therefore received the full amount to which she is entitled in accordance with the provisions of the LGPS Regulations. She has not therefore suffered injustice insofar as the actual amount of benefits received. However, there remains the question of whether the  former Employer’s delay in dealing with Miss X’s application for the backdating of ill-health retirement benefits caused her financial loss. In short, whether she has suffered loss as a result of the decision to award her backdated benefits being made in October 2002, rather than October 2001.  
31. Miss X submits that she used £27,000 of the money she inherited from her late mother’s estate in 2000 to fund her living costs between 2000 and the end of 2002 when the decision was reached to backdate her ill-health retirement benefits to the date she left employment. Additionally, she says that she had to borrow a further £10,800 a year between 2000 and the end of 2002 which, she says, she also used for day to day expenses. There was no delay in awarding Miss X her regular ill-health entitlement, the delay was in paying her the lump sum related to the backdating. The amount that Miss X says she borrowed clearly reflects the standard of living she opted for. Whilst, that is a matter for her, to the extent that she may, as a result of the delay in receiving the lump sum related to the backdating, have been forced to borrow money in the meantime, is something for which her former Employer could only be held responsible were there to be associated costs. However, I have seen no evidence to suggest that any borrowing led Miss X to actually incur any costs, or indeed that the delay put her into a position in which she reasonably needed to borrow additional monies. I can see no basis therefore for concluding that Miss X’s decision to borrow money to fund a particular lifestyle, which from the evidence submitted is not to my mind readily reconcilable with her contention that she lives “on the bare minimum”, is in any way attributable to the delay in awarding her backdated benefits. 
32. Miss X argues that she would have been able to purchase a property but for the delay. Although Miss X has later said she did not wish to purchase a property in Bradford, I believe her initial argument to be that, at the end of 2001, an “appropriate” property in Bradford would have cost in the region of £110,000, and that, in effect, without the amount received for the arrears of pension and interest, she had insufficient funds to make such a purchase. Firstly, there is no evidence to suggest that Miss X was actively considering purchasing a property in October 2001, either in Bradford or elsewhere, “appropriate” or otherwise. Moreover, the information from HM Land Registry shows that the average property price in Bradford, in the last quarter of 2001 was £70,000 and by the last quarter of 2002, was in fact just under £80,000 which indicates that Miss X may well have been in a position, had she so chosen, to have purchased a property at that time. In addition, even when she did receive the backdated payment she still apparently made no attempts to purchase a property until 2005. I am therefore quite simply unable to conclude that Miss X’s alleged inability to suitably house herself was a result of the delay, or indeed that, had she received the backdated payment sooner, she would in fact have used it to purchase a property. 
33. Miss X contends that, had there been no delay, as she would have been under 50 years of age when her ill-health retirement benefits were awarded, she might have been able to supplement her income by £500 per month by gaining employment. Setting aside that in order to qualify for payment of ill-health retirement benefits the applicant needs to be permanently incapable of discharging efficiently the duties of their employment or comparable employment, which must raise questions about her ability to work, Miss X has not provided any evidence that she attempted to gain employment and was unsuccessful because of her age, or, for any other reason. In any event, I am perplexed as to why any delay in the backdating of her benefits should have any bearing at all on her ability to obtain other work. 
34. Miss X argues that she should be compensated for the administrative costs of dealing with the appeals against the former Employer’s initial decision not to backdate her ill-health retirement benefits at the same level as the costs Mr Justice Behrens, in his judgment, ordered the former Employer to pay following her appeal to the court. I have seen no evidence that Miss X incurred substantial costs, or expenses, as a result of the delay in her former Employer agreeing to backdate her ill-health retirement benefits. However, inevitably Miss X will have incurred some out of pocket expenses and I am satisfied that my direction is adequate in this respect. 
35. It is quite clear in my view that the delay in the former Employer reaching a decision to backdate Miss X’s ill-health retirement benefits to October 1993 has no direct link to the property she purchased in 2005 nor, for that matter, does it have any bearing on the fact that Miss X feels she will be reliant on third party financial support in future years. 
36. I therefore conclude that, for the reasons set out above and with the exception of incidental expenses, Miss X has suffered no financial injustice as a result of the maladministration identified.  Miss X says that the interest on her losses and backdated payments should be based on the Court Rate of 8%. The Regulations that govern the LGPS provide that interest on late payment of certain benefits, including an ill-health retirement grant, is “calculated at one per cent, above base rate on a day to day basis from the due date…” Thus, there is no requirement for the former Employer to have paid Miss X interest on the backdated payments using the higher rate of 8%. As I cannot identify financial injustice the question of interest on any losses is irrelevant.
37. The matter of tax codes and tax refunds was dealt with in the Determination under reference number Q00495 and was not included in the matters dealt with by the Court of Appeal. I have no power to reconsider the Pension Ombudsman’s findings in that regard. 
Distress and Inconvenience

38. In the Determination under reference number Q00495 the Pensions Ombudsman found that Miss X’s injustice was limited to distress and inconvenience. Mr Justice Behrens, in his judgment, commented that no payment had been awarded for any such distress and inconvenience suffered by Miss X in connection with the delay identified and ordered that the case be remitted back to my office to consider this issue.

39. Miss X requested from the outset that her benefits be backdated to 1 October 1993 and then had to endure lengthy delays following her appeal against the original decision to award her early payment of her preserved benefits. I have no doubt that the former Employer’s actions caused Miss X to suffer distress and inconvenience and I have made an appropriate direction below. 
Directions 
40. Within 28 days of the date of this Determination, the former Employer shall pay Miss X £500 to cover the costs of any incidental expenses incurred and in recognition of the distress and inconvenience she has suffered as a result of the maladministration identified.
CHARLIE GORDON

Deputy Pensions Ombudsman

22 September 2009
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