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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	:
	Mrs J C McKay & Mr M Eyre

	Scheme
	:
	The Severfield-Rowen Plc 1998 Pension Scheme

	Respondents
	:
	The Trustees of the Severfield-Rowen Plc 1998 Pension Scheme (the Trustees)


MATTERS FOR DETERMINATION 
1. Mrs McKay and Mr Eyre disagree with the way the Trustees decided to distribute the benefits arising on the death of their father (Mr Eyre Snr). In particular, they assert that:
1.1. the Trustees failed to investigate all circumstances, including whether Mr Eyre was a dependant; and

1.2. the Trustees failed to apply the Scheme Rules appropriately.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. See appendix.

Background

4. Mr Eyre Snr died in February 2004.
5. The Trustees were made aware of three possible beneficiaries; Mrs McKay and Mr Eyre and a Ms D. Ms D had been in a long-term relationship with Mr Eyre Snr until 2001 and the Trustees had been told that this relationship had resumed in 2002, when Mr Eyre Snr had been diagnosed with cancer.
6. In September 2004, the Trustees received a letter from solicitors representing Ms D. Ms D’s solicitors said:
6.1. Ms D and Mr Eyre Snr had lived together, as man and wife, from November 1994 until Spring 2001, when they had separated. They had agreed to rebuild their relationship in 2002.
6.2. From January 2004 to the date of his death, Ms D had taken leave from her job to take care of Mr Eyre Snr.

6.3. Mr Eyre Snr and Ms D had been considering marriage and had investigated the requirements for marrying at home. However, Mr Eyre Snr’s condition had worsened and this had no longer been a priority.

6.4. Mr Eyre Snr had two children from his previous marriage; both of whom were adults. His son had mental health problems and had not worked for some time. Ms D had advised them that Mr Eyre Snr was concerned to ensure that his son was properly provided for.
6.5. Mr Eyre Snr had not left a will. The main asset was his property, which was thought to be worth in the region of £250,000.

6.6. They had advised Ms D that she could not claim against Mr Eyre Snr’s estate because they were not living as man and wife for at least two years before he died. She had made it clear that she did not want to do so.
6.7. Mr Eyre Snr had asked his son-in-law, Mr McKay, (a solicitor) to prepare a will, which was to have provided for his estate to go to his children. However, he had also said that his death in service benefit was to go to Ms D. Mr Eyre Snr had obtained the necessary documentation for this, but his condition had deteriorated rapidly and he had not completed it.

6.8. Ms D had been asked to leave Mr Eyre Snr’s house shortly after his death and did so the day after his funeral.

6.9. Ms D had received the proceeds of a life policy (£58,038.38), which had been taken out in their joint names when they first started living together. This sum did not form part of Mr Eyre Snr’s estate, but Ms D had been asked to pay this to Mr Eyre Snr’s estate and threatened with legal action if she did not. She had not paid it to the estate.
6.10. Throughout their relationship, Mr Eyre Snr had earned more than Ms D, but, when they lived together, she always contributed to their living expenses.

6.11. Ms D had suggested that the fairest way to deal with the matter would be to divide the pension and death in service benefits equally between her and Mr Eyre Snr’s children.

6.12. Ms D was about to be made redundant early in the following year.

7. In November 2004, the Trustees wrote to Mrs McKay and Ms D asking (amongst other things) what their employment situation was, whether they owned their own homes, whether they had dependants and whether there was any other information the Trustees should consider. In response, Ms D wrote to the Scheme Administrators, in November 2004. In addition to the points made by her solicitors, she said that she owned her own home (subject to a mortgage) and had no dependants.

8. Having taken legal advice, the Trustees wrote to Ms D’s solicitors and to Mr Eyre Snr’s children (via Mr McKay). They said:
8.1. The pension fund had to be used to provide benefits in accordance with HMRC requirements and the Scheme Rules. Benefits could be paid to dependent children up to the age of 23, a spouse or partner where there was financial inter-dependency.

8.2. From the information they held, the Trustees believed that Mr Eyre Snr’s children could not be considered for a dependant’s pension. Unless they heard anything to the contrary, they intended to use the fund to provide a pension for Ms D.
8.3. Mr Eyre Snr had been insured for a lump sum of four times his salary, which could be distributed to a wide class of beneficiary. The Trustees believed that there were three potential beneficiaries; Ms D and Mr Eyre Snr’s two children. As there was no expression of wish form, the Trustees intended to split the lump sum equally between the three beneficiaries.

9. In response, Mr McKay wrote to the Administrator, making the following points:
9.1. Ms D was not Mr Eyre Snr’s partner. They had separated some eighteen months to two years before his death. Ms D had received a payment in respect of her share in their house and ownership had transferred to Mr Eyre Snr.

9.2. He acknowledged that Ms D and Mr Eyre Snr had become friends after he had received a terminal prognosis in August 2003, but said that Mr Eyre Snr had also continued another relationship until the end of 2003 (he subsequently confirmed this to have been short term).
9.3. He said he had been told by Mr Eyre Snr that he wanted his children to have the benefit of his pension scheme; primarily to provide a home for his son, who was mentally ill.

9.4. Ms D had already received a benefit from a policy, which Mr Eyre Snr had failed to re-assign following the property transfer.

9.5. There was likely to be a legal challenge if the Trustees exercised their discretion as proposed.

10. Both Ms D’s solicitor and Mr McKay were asked to provide further information. Ms D’s solicitor was informed that Mr Eyre Snr’s family had suggested that she was not his partner at the time of his death. In subsequent correspondence, Mr McKay was asked to provide further information concerning Mr Eyre’s condition, e.g. the amount of care he required, so that the Trustees might further consider his eligibility for a benefit.
11. Mr McKay wrote to the Administrators on 11 January 2005. In addition to the points he had already made previously, he said:
11.1. Mr Eyre Snr’s family were under the impression that the Trustees had been in direct contact with Ms D and this was of concern to them.
11.2. It was true that Mr Eyre Snr and Ms D had reconciled their differences, but their relationship had not resumed. Ms D had stayed the occasional night at Mr Eyre Snr’s house, but had kept her own home.

11.3. Mr Eyre Snr’s parents and siblings were still alive.

11.4. The family would like the Trustees to note the following:

· Mrs McKay was the administrator of the estate;

· The Trustees should act, so far as they could, in accordance with the Rules of Intestacy and either pay the pension and lump sum to Mr Eyre Snr’s lawful beneficiaries or to the next in line;

· If the pension could not be paid to dependent children over the age of 23, it should be paid to Mr Eyre Snr’s grandchildren;
· The lump sum should be paid to Mrs McKay and Mr Eyre as lawful beneficiaries. Mrs McKay was informally managing Mr Eyre’s entitlement. A formal trust might be put in place in due course, but Mr Eyre was happy with the current arrangement;

· Any payment to Ms D would be contrary to the Scheme Rules because she was not a partner nor was there any financial inter-dependency;

· Ms D would not be able to establish a claim under the Inheritance (Provision for Family and Dependents) Act 1975.

12. Ms D’s solicitors responded to the Trustees’ request for further information as follows:

12.1. Ms D had confirmed that the nature and extent of her relationship with Mr Eyre Snr was as they had previously stated;

12.2. They were living together in 2003 and, if necessary, statements could be obtained to confirm this;

12.3. Ms D had informed her employer of her change of address (this was later confirmed by the employer);

12.4. Ms D had been asked to leave Mr Eyre Snr’s property, by Mrs McKay, shortly after his death and she had moved out the day after the funeral;

12.5. Mr Eyre Snr had the greater earning power and had paid the bills, which were in his name. Ms D had contributed to some of the housekeeping expenses, e.g. food.

13. The Trustees meet on 29 June 2005 and decided to distribute the benefits as follows:

13.1. The lump sum benefit to be split equally between Mr Eyre Snr’s children and Ms D; and
13.2. The pension fund to be paid to Ms D as the only individual who fell into the category of dependant.

14. Cheques for the lump sum benefit were issued in October 2005. Each beneficiary received £42,932.70. Ms D’s annuity was set up with effect from December 2005 at the rate of £999.60 per annum, increasing annually in line with the Retail Prices Index.
SUBMISSIONS

On Behalf of Mrs McKay and Mr Eyre
15. The solicitors acting for Mrs McKay and Mr Eyre have submitted:

15.1. The relationship between Mr Eyre Snr and Ms D had broken down in October 2001 and did not resume; although Ms D did assist in caring for Mr Eyre Snr. However, Ms D was not Mr Eyre Snr’s sole carer; his mother and Mrs McKay visited daily and Mrs McKay took him to hospital for his weekly treatment.
15.2. Following the breakdown of their relationship, Mr Eyre Snr bought out Ms D’s interest in the property they shared and she purchased her own home.

15.3. The Trustees failed to declare and manage a personal relationship between one of the Trustees and Ms D.

15.4. The Trustees have failed to apply the Rules appropriately.

15.5. Ms D should not have been classed as a “common-law partner”.

15.6. There is a dispute between the parties as to the nature of the relationship with Ms D that the Trustees ought to have resolved.

15.7. The Trustees failed to investigate the circumstances of Mr Eyre Snr’s family and did not interview Mrs McKay or Mr Eyre. Nor did they speak to his mother, who was his primary carer.  

15.8. Two of the Trustees knew Mr Eyre and had met Ms D socially.  She met them before the decision was made.  They should not have participated in the decision to avoid a perception of unfairness.

15.9. By paying the benefits to Ms D, who was not in fact dependent on Mr Eyre and so requires the definition of “Eligible Recipients” to be stretched, the Trustees have ignored Mr Eyre’s children who would more obviously have fitted within the definition.
On Behalf of the Trustees

16. The Trustees submit:

16.1. Mr Eyre Snr worked for the Company for many years. During his illness, he was visited by both staff and directors of the Company, who discussed his personal relationships with him.

16.2. They felt that the evidence provided by Ms D’s solicitors proved “conclusively” that there was a long term relationship between Mr Eyre Snr and Ms D.
CONCLUSIONS

17. There are two benefits payable on the death of a member under the Scheme Rules; a pension and/or lump sum.
The Pension

18. Rule 8.1.2 provides that the pension may be paid to the Member’s Spouse or “such other Dependant (or Dependants) of the Member as the Member may have selected during his lifetime by written notice to the Trustees”. “Dependant” is then defined as the Member’s Spouse, a Dependent Child, any person who was dependent upon the Member or any person whose treatment as dependent would not prejudice HMRC approval of the Scheme.

19. In order to receive a pension under Rule 8.1.2, Mrs McKay and/or Mr Eyre would have to have been dependent upon Mr Eyre Snr at the time of his death. It has never been suggested that Mrs McKay was dependent upon her father at the time of his death. In view of this, the payment of a pension to Ms D cannot have caused Mrs McKay any direct injustice, since it did not deprive her of a benefit.
20. It has been argued that Mr Eyre might have qualified as a Dependant. Those representing Mr Eyre were invited, by the Trustees, to provide evidence of his eligibility for a pension under Rule 8.1.2, but did not do so. I cannot criticise the Trustees for not providing a pension to Mr Eyre given that they asked for evidence of dependency but did not receive any.
21. Given that there was no maladministration in not paying a dependant’s pension to either of Mrs McKay or Mr Eyre, then I cannot uphold this aspect of their complaint. Even if a dependent’s pension is not properly payable to Ms D (about which I make no finding), neither Mrs McKay nor Mr Eyre have suffered an injustice as a result.

22. I do not uphold this aspect of the complaint.
The Lump Sum

23. The lump sum has to be paid to an “Eligible Recipient”. There is no dispute that Mrs McKay and Mr Eyre fall within that definition. The definition of an “Eligible Recipient” also includes “Dependants” and this was the only category into which Ms D could fall. The Trustees therefore had to determine whether Ms D was a Dependant in order to pay her any part of the lump sum.
24. The definition of “Dependant” includes “any other person whose treatment as so dependent would not prejudice Revenue Approval”. So far as the payment of a lump sum death benefit is concerned, HMRC does not require there to be any actual dependency on the member by the recipient. The Trustees could, therefore, treat someone as dependent on the member, for the purposes of paying the lump sum (but not the pension), who would not necessarily meet the HMRC definition of dependant – or be dependent at all, without this prejudicing the Scheme’s approval.

25. There was no requirement for the Trustees to establish financial interdependency on the part of Ms D for the purpose of paying her part of the lump sum. They merely had to decide whether it was appropriate that she should be treated as so dependent on Mr Eyre Snr in order for her to meet the definition of Dependant.
26. The Trustees are not required to follow the rules of intestacy, as was implied by Mr McKay, not do the rules constitute a guide that in the circumstances they ought to have followed.
27. I do not think it is right to say that there was a dispute (in any strict sense) about Ms D’s relationship with Mr Eyre that needed to be resolved before the Trustees made their decision.  What there might have been was conflicting evidence.  I would be concerned if the Trustees had ignored the evidence, but they did not.  If they took it into account then the weight to be given to any aspect of it was a matter for them. 
28. The Trustees formed the opinion that there had been a long term relationship between Ms D and Mr Eyre Snr (albeit one that had been interrupted) and for this reason considered Ms D an appropriate recipient of part of the lump sum. Mrs McKay and Mr Eyre strongly disagree with this opinion. It may be the case that a different body of trustees would have reached a different opinion. However, this is not, of itself, sufficient to render the Trustees’ decision perverse.  Nor is the involvement of two trustees who had some personal contact with the parties sufficient of itself to render the decision improper.
29. I am satisfied that the Trustees did not take any irrelevant matters into account in coming to their decision or ignore relevant matters. I have some doubt as to whether they had a complete understanding of the definition of Dependant or the scope it gave them for disposing of the lump sum.  However, Ms D falls within the scope of Eligible Recipients and the Trustees were not barred from considering her as a beneficiary. Their decision is not, therefore, in breach of the Scheme Rules.
30. I do not uphold this aspect of the complaint.
TONY KING

Pensions Ombudsman

30 October 2008

APPENDIX

Trust Deed and Rules

31. Rule 8.1 provides,

“On death of an Active Member
On the death of an Active Member there will be paid:

8.1.1 an amount equal to the Member’s Retirement Account; and

8.1.2 pension (or pensions) for life for the Member’s Spouse or such other Dependant (or Dependants) of the Member as the Member may have selected during his lifetime by written notice to the Trustees, of an amount equal to one-half of the Guaranteed Pension which could have been secured for the Member from his Retirement Account had he retired on the date immediately before he died and which increases when in payment in the manner described in Rule ... except that any pension secured for a Dependent Child shall cease when the recipient of it ceases to be a Dependent Child.”

32. “Member’s Retirement Account” is defined as,

“a money purchase account maintained by the Trustees for each Member by investing:

(i) the Member’s contributions ...

(ii) the Employer’s contributions ...

(iii) any sums (other than AVCs) transferred into the Scheme in respect of the Member, unless benefits on a different basis are granted in respect of them ...

The accumulated balance of that account (taking account of investment income, gains and losses and after deducting:

(i) related investment expenses;

(ii) the cost or notional cost of providing in respect of the Member (a) the lump sum death benefit and (b) the Dependant’s pension payable on death in service under Rule 8.1;
in each case as determined by the Trustees) will be known as the Member’s Retirement Account ...”

33. “Dependant” is defined as,

“his Spouse, Dependent Child or any person who in the opinion of the Trustees is (or was at his death) dependent upon him (whether by necessity or choice) or any other person whose treatment as so dependent would not prejudice Revenue Approval”

34. “Spouse” is defined as,

“means a widow or widower of the Member at the date of his or her death”

35. “Dependent Child” is defined as,

“any child or stepchild of the Member alive at his death or then unborn (whether lawful, natural or adopted); a person is not a Dependent Child unless he is either less than 18 years old or is undergoing full-time education or training”

36. Rule 8.3 provides,

“Discretionary trusts
The Trustees will pay or apply any lump sum payable under this Rule 8 ... to or for the benefit of one or more Eligible Recipients in such proportions as they think fit within two years of the death.

The Trustees may pay all or any of the lump sum to trustees of another trust ... or may direct all or any of the lump sum to be held by themselves or other trustees ... as the Trustees think fit.

...

If ... the lump sum is not so paid or applied within two years of the death, the contributions the Member has paid ... plus interest will be paid to his personal representatives ...”

37. “Eligible Recipients” are defined as,

“his Spouse, his grandparents, such grandparents’ descendants, such descendants’ Spouses, his Dependants, persons interested in his estate and persons whom he has nominated to the Trustees in writing; for the purpose of applying this definition any natural, adopted or step child will be regarded as a lawful child and any charitable trust or unincorporated association will be regarded as a person”

38. Rule 12.2 provides,

“Augmentation
The Principal Company may direct the Trustees ... to provide altered, increased or additional benefits ... in respect of any Member of former Member or any person in (or formerly in) Service (or their Dependants). The Rules apply as appropriate in respect of such person as they apply in respect of a Member, but not so as to grant any benefit or require any contribution except any specified under this Rule 12.2.
The Trustees may in their discretion (and if the Principal Company so requires) accept donations or bequests and shall (if the Principal Company so requests) apply the same to provide benefits under this Rule, in such manner and to such extent as the Principal Company directs.”
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