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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	:
	Mr J Murphy

	Scheme
	:
	Butterfield-Harvey Ltd Works Pension Scheme (the Scheme)

	Respondents
	:
	1. Shelvoke and Drewry Limited (the Employer)

2. Xafinity Consulting Ltd (the Administrator) (originally Bain Clarkson whose business was carried on by Entegria Ltd, who later became known as Xafinity Consulting Ltd)


Subject
Mr Murphy says that he is not receiving the benefits to which he is entitled under the Scheme. Having reached Normal Retirement Date in March 2003, he discovered that no organisation would accept responsibility for the payment of his benefits.
The Ombudsman’s determination and short reasons

The complaint cannot be upheld because although the benefits cannot be traced, there is no identifiable maladministration by the Employer or the Administrator.

DETAILED DETERMINATION

Material Facts
1. There have been numerous changes in pension scheme, pension scheme administrator and sponsoring employer responsible for Mr Murphy’s deferred pension benefits. Much of the information regarding what happened to the scheme and Mr Murphy’s benefits has been established as a result of extensive enquiries made by the Pensions Advisory Service (TPAS) and this office.
2. Mr Murphy was employed by the Employer, a subsidiary of Butterfield-Harvey plc (Butterfield-Harvey), and was a member of the Scheme. He left service on 11 September 1981, and was given a certificate of entitlement by the then administrator. 
3. On leaving service, Mr Murphy became entitled to a deferred pension of £1,062.64 per annum. His certificate of entitlement is dated 25 March 1982.
4. Butterfield-Harvey was purchased by Krug International (UK) (Krug) in 1983 and the Scheme’s assets were transferred to the Krug International Ltd (UK) Pension Scheme (the Krug Scheme).
5. The Inland Revenue National Insurance Contributions Office (NICO) confirmed in a letter dated 3 October 2004 to the Pensions Advisory Service (TPAS) that their records showed that Mr Murphy had an entitlement to a Guaranteed Minimum Pension (GMP) under the Krug Scheme and that the administrator was Bain Clarkson. 
6. The Krug Scheme was wound up during 1990 and the benefits of pensioners and members with deferred benefits were bought out with the Norwich Union. The Norwich Union has confirmed to TPAS that they do not have any record of the benefits for Mr Murphy being included in the benefits bought out with them. The Administrator has provided membership listings showing the members of the Scheme whose benefits were bought out as part of this exercise and Mr Murphy does not appear on any of them.
7. A letter from NICO to TPAS dated 13 January 2005 confirmed that Mr Murphy’s GMP had been reinstated into the State scheme and payments had been backdated to 20 March 2003.
8. Mr Murphy has said that he did investigate the possibility of transferring his benefit to the British Gas Pension Scheme shortly after leaving the Employer, but was advised not to proceed. The British Gas Pension Scheme was contracted out of the State Earnings Related Pension Scheme and it seems unlikely that a transfer would have gone ahead with the GMP element remaining in the Krug Scheme.

9. Krug is currently in liquidation.

Conclusions
10. Responsibility for the benefits of Mr Murphy under the Scheme lies with either the trustees of the Krug Scheme or the Administrator, not the Employer. I therefore find that there is no maladministration on the part of the Employer and do not uphold the complaint against it.  

11. The only positive evidence relating to Mr Murphy’s pension benefit is the certificate of entitlement under the Scheme and confirmation from NICO that he had a GMP entitlement linked to the Krug Scheme.
12. Mr Murphy left the service of the Employer before Krug took over Butterfield-Harvey and therefore liability for his deferred pension passed to the Krug Scheme.
13. I am persuaded by the evidence of the membership listings provided by the Administrator that Mr Murphy was not included in the bulk buy out exercise that followed the winding-up of the Krug Scheme in 1990. This could mean either that his deferred benefits were transferred out prior to the Krug Scheme winding up in 1990, and the liability was consequently extinguished, or records of his benefit were lost by either the Administrator or Krug.
14. There is nothing in the evidence submitted to suggest that Mr Murphy’s benefits were transferred out to another pension arrangement prior to the Krug Scheme winding up. I therefore find, as a matter of fact, that the benefits for Mr Murphy remained as liabilities of the Krug Scheme, but were not secured as part of the buy out with Norwich Union or another pension provider when the Krug Scheme was wound up.
15. Despite considerable efforts on the part of TPAS and my investigator, it has not been possible to establish why the benefits for Mr Murphy were not included in the buy out with Norwich Union. However, I am unable to find that the Administrator was responsible for the exclusion of his benefits from the buy out with Norwich Union. Consequently, I do not uphold the complaint against the Administrator. 
16. The trustees of the Krug Scheme (the Trustees) would ultimately be responsible for ensuring that the Scheme benefits for Mr Murphy were paid. The Trustees’ failure to maintain records and pay the member’s benefits would constitute maladministration. However, Mr Murphy has not made a complaint against the Trustees and even if they could be traced, for Mr Murphy’s complaint to succeed, there being no fund on which he could claim I would almost certainly have to find that the Trustees had acted dishonestly for them to be personally liable for his loss. There is no evidence to suggest this.  
17. Mr Murphy’s benefits have been lost and it is with great regret that I have to say that there is no-one who can now be blamed for that.  There is no fund or other resource on which he can make a claim. Mr Murphy says that this is a sad state of affairs and I agree with him.  However, I cannot uphold the complaint.
TONY KING

Pensions Ombudsman

21 November 2008
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