23730/1


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Raymond Parr FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	The RBS Trust Bank Defined Benefit Scheme (“the Scheme”), part of the benefits of which are now catered for in a section within the Bank of New York Pension Plan FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	1. The Trustees of the Bank of New York Pension Plan (“the Trustees”)

2. The Bank of New York (“the Bank”) as Employer


MATTERS FOR DETERMINATION

1. Mr Parr complains that the Bank failed to inform him of his right to an unreduced early retirement pension (ERP) on the termination of his contract with the Bank because of ill health.

2. He also complains that the ERP, which was subsequently awarded to him as a deferred member, was wrongly reduced.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

4. At the time he made his complaint, Mr Parr was a member of the Scheme.  However, the assets and benefits obligations of the Scheme were transferred to the Bank of New York Pension Plan (the Plan) as from 1 January 2006.  Mr Parr’s benefits are provided under a special section of the Plan which incorporates the relevant provisions of the Scheme Rules.

5. Rule 2 of the Scheme Rules contains the following definitions

5.1. ““Ill health” means such partial or total incapacity arising out of accident or mental or physical disability or impairment as the Principal Employer shall determine.

5.2. “Incapacity” means Ill health  which the Principal Employer considers is serious enough

(a) to prevent a Member from following his normal occupation, and

(b) seriously to impair his earning ability.

If the Principal Employer decides, a Member can be treated as suffering from Incapacity even though he does not satisfy condition (b).”

6. Rule 15 deals with ERP and provides (as relevant):

“15(A) (1) If a Member leaves Service before Normal Pension Date and the following conditions are met, he can choose an immediate pension (the “Early Retirement Pension”) instead of the benefit under Rule 17 (Benefits on leaving the Scheme). The immediate pension will be payable as stated in Rule 26.  Unless the Principal Employer otherwise directs the Trustees under (C), the pension will be payable for life.

The conditions referred to above are:

(a) the Participating employer agrees to his being offered an Early Retirement Pension,

and

(b) 
(A) he is leaving because of Incapacity,

or

(B) he has attained age 50.

If physical or mental incapacity destroys or seriously impairs the Member’s earning capacity and the Trustees consider he is incapable of deciding whether it is in his interests to have an Early Retirement Pension, the Trustees can request that the Principal Employer agrees to his being offered an Early Retirement Pension instead of the benefit under Rule 17.

“Member Incapacitated
(2) If, when a Member leaves Service

(a) physical or mental incapacity destroys or seriously impairs his earning capacity, and

(b) the Trustees consider he is incapable of deciding whether it is in his interests to have an Early Retirement Pension

the Trustees can, without his consent, request that the Principal Employer agrees to his being offered an Early Retirement Pension instead of the benefit under Rule 17.  In that event, the Rules will apply as if the Member had chosen an Early Retirement Pension.

(B)    The Trustees will first calculate the Early Retirement Pension as set out in Sub-rule 14 (B) (calculation of Normal Retirement Pension).  They will then reduce it, unless the Member leaves Service because of Incapacity, by an amount decided by the Trustees and confirmed by the Actuary to be reasonable, to take account of the fact that the pension is payable before Normal Pension Date.  The Early Retirement Pension will be reduced at State Pension Age by the State Pension Adjustment.

Incapacity
(C) If the Member leaves because of Incapacity, the Trustees will calculate the Early Retirement Pension as set out in Sub-rule 14(B) (calculation of Normal Retirement Pension) but as if the Member’s Pensionable Service is the period it would have been if he had stayed in Service and had not left the Scheme.”

7. Rule 17 provides for benefits payable on leaving the Scheme:

“17. This Rule applies to a Member who leaves the Scheme before Normal Pension Date and does not or cannot choose an Early Retirement Pension then.  It applies if he leaves the scheme voluntarily or if he leaves Service or ceases to be an Eligible Employee, as set out in Rule 5.

Deferred Pension

(A) If the Member is a Qualifying Member, he will be entitled to a yearly pension (“the Deferred Pension”).  The Trustees will pay this as stated in Rule 26 from Normal Pension Date until the Member’s death.

………………………..

Alternative Date for payment of Deferred Pension.

(B) (1) Subject to the conditions in (2) a Member who is entitled to a Deferred Pension under (A) can choose to have it paid from an alternative date.  The Member must make the choice before the pension is due to start.  The alternative date can be

(a) before Normal Pension Date but, unless the Member is suffering   from Incapacity, not before his 50th birthday.

……………………………..

Conditions for alternative dates.

(2) A Member can choose to have his Deferred Pension paid from an alternative date only if:

(a) he gives written notice to the Trustees;

(b) the Trustees agree;

(c) he gives the Trustees any evidence of his present health that they require;

(d) it would not result in the pension payable under the Scheme to him or his widow or widower being less than the Guaranteed Minimum;

(e) the alternative date is on or after either the Normal Pension Date or the date he left Service.

Effects on benefits

(3) If the deferred Pension begins on an alternative date under this sub-rule, the Trustees will decide its amount, terms and conditions, the amount of any benefit payable on the Member’s death and will tell the Member in writing.  In reaching their decision, the Trustees will have regard to the contracting-out requirements of the Pension Schemes Act and the advice of the Actuary.  The value of the benefits payable to or in respect of the Member shall not be less than would have been the case if the Member had not elected to have his deferred pension paid from an alternative date.

Member incapacitated

(4) If (a) physical or mental infirmity destroys or seriously impairs a Member’s earning capacity, and

(b) the Trustees consider that the Member is    incapable of deciding whether it is in his interests for his Deferred Pension to be paid from an alternative date the Trustees can choose an alternative date under (1) that is before Normal Pension Date without the Member’s consent.  In that event, this Sub-rule will apply as if the Member had chosen to have his deferred Pension paid from the alternative date selected by the Trustees.”

8. Rule 25 deals with discretionary benefits

“25 (A) At the request of the Principal Employer the Trustees can grant either or both of the following:

(1) an increase in the amount of any benefit (including a lump sum) payable to or in respect of a Member,

(2) (a) a pension or increase in the pension payable on or after retirement to a person who has been in the service of a Participating Employer………..”

SCHEME BOOKLET

9. The RBS Trust Bank Defined Benefit Scheme Members’ Guide, dated October 2001, contains the following relevant information:

9.1. (on page 1) a notice to the effect that the Booklet was a summary of the member’s entitlement to benefits, his rights and obligations and those of the Company and Trustees; these were governed by formal documents, which were available for inspection in the Human Resources Department.  In the event of a dispute between the Booklet and the formal documents governing the Scheme, the formal documents would  prevail;

9.2. (on page 6) a flow chart indicating that, on retirement before normal retirement date (NRD), annual pension would normally be reduced unless the retirement is on grounds of ill health;

9.3. (on page 14) a summary of provisions relating to early retirement, and indicating that, with the company’s agreement (and subject to medical evidence), a member may retire early due to ill health at any age and draw an immediate pension.  Pension is to be calculated using final salary at the actual date of retirement and prospective pensionable service, but with no other actuarial reduction;

9.4. (on page 20) a summary of benefits on leaving service before NRD and without being entitled to an immediate pension, showing that, in such circumstances, a member is entitled to a deferred pension, payable from NRD, calculated using final salary and pensionable salary as at date of leaving.

MR PARR’S CONTRACT OF EMPLOYMENT

10. Mr Parr’s contract of employment with the Bank, dated 14 January 2000, and signed by him on 20 January 2000, contained the following provision:

“Long-Term Disability Benefit (LTDB)

You will continue to be eligible for membership of the Bank’s long-term disability scheme subject to the terms of the scheme and the insurance policy under which it operates from time to time in force.  If you are continuously absent from work for a period of over 26 weeks by reason of sickness or injury you may qualify for benefit under this scheme.”

MATERIAL FACTS

11. Mr Parr was born on 23 September 1957.

12. Mr Parr joined the Scheme on 1 November 1997, however, he was employed by various corporate entities prior to the Bank and, following a succession of takeovers of his employers, Mr Parr became an employee of the Bank in January 2000. As a Member of the Scheme he was entitled to continuous service. Mr Parr’s contract of employment with the Bank was terminated on 8 April 2003 on the grounds of capability.

13. Mr Parr began to feel unwell, suffering from stress and anxiety, in or about 2000.  Following a prolonged sickness absence during the course of 2002, Mr Parr had a meeting with the Bank, at their request, to discuss a “return to work” programme.  Mr Parr agreed at this meeting to be seen by Dr Gavin Webb-Wilson (the Company Doctor) to gain an independent specialist opinion and further guidance on his condition.

14. The Company Doctor saw Mr Parr on 20 December 2002 his subsequent report included the following:

“After what seems to have been initially a reasonably successful return to work, matters have certainly deteriorated over the last two weeks or so.  He has become extremely introspective once more, and inclined to ruminate at length regarding recent events.  He accepts that his perceived problems have been blown out of proportion, and we discussed at length ways by which the situation could be brought back under control. He is aware of the personality traits that have led to these problems, and certainly until recently the cognitive behavioural therapy programme was helping him to overcome the difficulties.

He is I think particularly in need of support and reassurance, and provision of this would, I think, produce positive results and aid his rehabilitation into the work place, something which I think he genuinely wishes to achieve.  I think he should be able to continue to attend work on a full-time basis, and will I hope be able to integrate better as part of a team in the future.

In view of the underlying nature of the problem, the long-term prognosis must remain guarded, and I have arranged to see him again in the middle of January to see how he is progressing.”

15. The Company Doctor saw Mr Parr again on 3 February 2003 and the following was included in his report:

“Unfortunately the initial progress made on his return to work has gone into reverse, and he has once more retreated into his shell and become extremely despondent.

We discussed the situation at length and I am sure the overall picture is of a continuation of the problems and mind set that began with the retirement of his previous manager over two years ago.

It is difficult at this stage to give a prognosis as to how long this state of affairs will continue, or whether he will even in the long term be fit enough to return to his previous job.  He would, I think, benefit from further psychiatric treatment, although I gather that this may not be available, as he has exceeded his medical benefit level. I would, however, be happy to arrange for further psychiatric assessment and treatment of him should you so wish.

As noted in my previous report, I believe the underlying problems stem from his personality, and although he is clearly very unhappy at present, I do not believe he suffers from a classifiable depressive illness.”

16. The Company Doctor wrote to the Bank again on 11 February 2003 with some additional information:

“Raymond no longer takes medication as he experienced side effects when he took it previously. He is aware that his current actions are not productive, and has insight into his behaviour patterns.  At present, however, he feels he has no alternative but to maintain his present approach for the time being.

To this end, he told me that he is now relieved that he is no longer being paid, as he does not therefore have to feel guilty about being off work.  He is aware that this form of behaviour casts him as a “victim” role, and this was also discussed.

As mentioned in my previous report, I believe that his current state of mind, and behaviour patterns stem from his personality, and as such I do not believe that this fulfils the statutory definition of disability.  Equally, I do not believe that there are any other steps that can be taken by the Bank in order to assist him in his recovery.”

17. Since Mr Parr had suffered prolonged absences from work, the Bank requested that he attend an independent medical review with Dr Paul Mallett, a Consultant Psychiatrist.  Dr Mallet’s lengthy report included information about Mr Parr’s medical, social, family and personal history and a summary of his examination of Mr Parr, and concluded with his Opinion:
“Mr Parr is a 45 year old man who has had a prolonged period away from work, starting from March 2002, returning to work in October part time and with restricted responsibilities, which in turn Mr Parr has become unhappy with.  I understand he has been signed off once more since early this year and for some reason (it is not entirely clear from Mr Parr’s account what the reason is) the question of compensation has been raised.

Mr Parr gives an account of the acute onset of depressive symptoms although this appears to have been at a time when he was actually given more support at work and although he has retrospectively blamed his work environment for the onset of symptoms there appears to have been little evidence to support this. He appears to be clinically depressed on mental state examination.

Mr Parr is currently disabled in the sense that if his account is to be believed patients with this level of depression are unlikely to be able to cope with or concentrate on a reasonably demanding and complex job such that Mr Parr has.  As detailed above treatment options are by no means exhausted and therefore it would be premature to regard his disability as permanent, though if he is unable to markedly reduce his alcohol consumption the prognosis is extremely poor.

It is difficult to comment in detail on any other psychological treatment for Mr Parr without seeing detailed treatment records from the Priory Hospital, but in my opinion he probably stopped his Venlafaxine anti-depressants prematurely in that he appears to have been taking these from July 2002 but stopped them 2 months later.  A course of anti-depressants should be taken for 4 to 6 months minimum to reduce the risk of immediate relapse.  In my opinion it is likely that his inability to continue working this year was due to the combination of the alcohol abuse, anti-depressant reduction and the sense of failure consonant on him being unable to function at a previous level.”

18. On 8 April 2003, a meeting was held between Bank officials and Mr Parr, to discuss Mr Parr’s employment.  Mr Parr says that the meeting, the outcome of which was the termination of his employment, lasted a matter of minutes and there was no discussion of his pension rights.  This was, Mr Parr says, despite the fact that, before the meeting, he had already expressed deep concerns about his future employability if he lost his job with the Bank and, on advice from the Bank’s Human Resources Department, he had claimed, and was in receipt of, state incapacity benefit.

19. On 9 April 2003, the Human Resources Department at the Bank wrote to Mr Parr terminating his employment.  They told him that the reason for his dismissal related to his inability to perform the responsibilities of his role.

20. They said that careful consideration had been given to various medical assessments throughout Mr Parr’s prolonged sickness absence and the latest report indicated that he was no longer able to perform his role as a Senior Technical Consultant as a result of his condition.

21. The Bank had explored the possibility of making reasonable adjustments to assist his reintegration to the workplace, including a staged return, working reduced hours, but this had been unsuccessful.  On the basis of his condition, the Bank found there were no suitable adjustments which could be made.

22. The medical reports and Mr Parr’s own assessment of his condition indicated that he would be unlikely to return to work for some time in the future.

23. Mr Parr was given details of the payments to be made to him by the Bank in lieu of notice and accrued holiday entitlement. On 15 April 2003, Mr Parr received a payment of £12,692.28 gross, which represented 12 weeks’ pay in lieu of notice.  A further payment of £1,057.70 was made in respect of five days’ holiday accrued in the current holiday year less tax and National Insurance contributions. Mr Parr was told in the letter dated 9 April 2003 that, on leaving the Bank, he would cease to be eligible for staff benefits including eligibility to maintain an investment account. Mr Parr was informed in that letter that the Pensions Department would write to him within the next eight weeks regarding any retained pension benefit. A copy of ‘Leaving the Company Notes’ was enclosed with the Bank’s letter.  The letter itself made no reference to the Scheme or Mr Parr’s entitlement under it, but the ‘Notes’ stated, in relation to the Pension Plan:

“You will be provided with a statement of your benefits and options within two months of the administrators receiving notification of you leaving the Plan.  A quotation of Transfer Value will be sent to you within 6-8 weeks of leaving.  If you have completed less than two years’ qualifying service, a premium will be paid by the plan to reinstate you into SERPS for your period of Plan service.  The accumulated value of any optional member contributions and AVCs will be returned to you, net of tax at 20%.”

24. In April 2003, Mr Parr applied for and was declined an LTDB.  The Bank say that Mr Parr had automatically been considered for an LTDB, however, having sought expert medical opinion from Dr Mallett about Mr Parr’s condition, Mr Parr was refused an LTDB.

25. After seeking advice from his financial advisor, on 28 August 2003, Mr Parr contacted William Mercer, to seek approval from the Bank for the early payment of his pension.  The Pensions Co-ordinator in the Human Resources Department at the Bank, advised him on 12 September 2003 that, since he was then currently under age 50, he was only eligible for such a pension if the Principal Employer of the Scheme (in this case the Bank) determined that he satisfied the definitions of both “ill-health” and “Incapacity”.  Mr Parr was told that, as a member with deferred benefit status, if he satisfied the “Incapacity” criterion the Trustees of the Scheme would decide the amount of Incapacity pension payable.  As a starting point, Mr Parr was told, the Bank would require him to undergo an independent medical assessment by the Company Medical Adviser.

26. Mr Parr consulted Dr Peter Guider. The consultation took place between September and December 2003, and in a (undated) letter Dr Guider reported, to the Pensions Co-ordinator:

“His health has improved and he stopped taking medication a month ago.  It is clear that he still suffers from anxiety, particularly in the context of work, and I believe he will never be able to return to his former employment at the Bank of New York or any other similar bank. I believe this will seriously impair his earning ability therefore.  I would hope that in the fullness of time he will be able to return to some useful form of employment, but this will be in a much less stressful and pressurised environment, and it is very unlikely that he will be able to achieve a similar salary.  I would therefore, conclude that he is incapacitated in the terms of your pension scheme.”

27. Mr Parr also sought an independent opinion from Dr Jeffrey Roberts, a consultant psychiatrist.  Dr Roberts’ report, dated 9 December 2003, included the following:

“In my opinion, Mr Parr’s condition is consistent with having been a talented, somewhat eccentric individual who had been well managed until approximately four years ago, since which time he has been subject to stresses beyond his resources, which have inevitably led to a state of “burnout”.

Mr Parr has had very good and adequate treatment offered up to this point, although he is by no means well.  At the present time I see no specific treatment, which would help his condition.

Fitness for work

In my opinion he is currently not fit for work in his specific capacity as a senior technical consultant and that he is unlikely ever to work in such a capacity again.

Prognosis

In my opinion, the conditions which I have diagnosed will probably prevent Mr Parr from ever again following his normal occupation of senior technical consultant in a financial company and I believe also that he will never obtain a job with the kind of earning ability provided by the one from which he has been dismissed.

I think this case highlights the need for vulnerable and highly skilled, somewhat schizoid and mathematically minded people to be protected in the workplace from excessive demands and poor understanding of them by their managers.”

28. The Pensions Co-ordinator informed Mr Parr on 19 December 2003 that his application for ill-health early retirement had been accepted.  A statement of his benefits was sent to him, showing (amongst other things) that his benefits of £22,158 were to be reduced by 52.55% for early retirement, effectively halving his pension.

29. Mr Parr instructed solicitors to enquire of the Pensions Co-ordinator how the benefits had been calculated, and she replied on 11 March 2004:

“Mr Parr’s service was terminated with the Bank on the basis of capability in April 2003 as the medical evidence provided at the time did not support Mr Parr’s medical claim for Long Term Disability Benefit (LTDB).  Mr Parr only applied for ill health retirement from the Scheme in July 2003 and his application was therefore processed as that of a deferred member (and not an active member) within the Scheme.  As a result, the Rules for this category of membership are dealt with differently to that of active membership.”

30. This explanation was not accepted by Mr Parr and correspondence between his solicitors and the Pensions Co-ordinator continued over the course of the next six months, during which time the internal dispute resolution procedure (IDRP) was initiated and a first stage decision given, on 10 August 2004.  Mr Parr was not satisfied with the response, and a second stage decision (which was to be made by the Trustees) was requested on 24 September 2004.  On the same date, Mr Parr’s solicitors wrote to the Bank, setting out his claim/complaint against it, as his Employer.

31. The first substantive response to that request was given on 26 April 2005, by the Secretary to the Trustees on behalf of the Bank and the Trustees who apologised for not writing earlier about the IDRP, but confirmed that the Trustees had met on 27 February and 26 April 2005 to discuss Mr Parr’s case, they had sought legal advice and would write again when that had been received.

32. The IDRP stage 2 decision was given on 26 May 2005.  The Trustees told Mr Parr that:

They could not pay him an ERP under Rule 15 because none of the conditions set out in Rule 15(A)(i) had been satisfied:

· The Trustees had no power, under the Rules, or in relation to a complaint made under the IDRP, to determine whether a member was suffering from Incapacity or Ill health;

· Mr Parr was entitled to have his deferred pension paid with immediate effect under Rule 17(B)(1)(a); but

· Rule 17(B)(3) required them to determine the amount of the deferred pension, and to pay it, without reduction, earlier than Normal Retirement Date, would amount to an augmentation in the value of the member’s benefit;

· It would not be consistent with the Trustees’ duty to have regard to the Employer’s funding obligations under the Scheme to increase the capital value necessary to fund an unreduced pension, where the Employer had not consented to an enhanced benefit for him.

33. During the course of further correspondence with Mr Parr’s representatives, the sum of £300 was offered on behalf of the Trustees as compensation for the delay in handling his complaint.  That was not accepted by Mr Parr, who, through his solicitors, said that he was prepared to accept the sum of £500, in relation to the delay, but without prejudice to the main complaint against the Trustees and the Bank.  Before receiving the Trustees’ response to that increased claim, Mr Parr referred his complaint to me.

SUBMISSIONS

Mr Parr

34. Mr Parr, through his lawyer, says he did not know the difference in the benefits available respectively to active and deferred members at the time that his employment was terminated.  There was no reference to this in the Scheme booklet and his mental state was such that it was not reasonable to expect him to have found out about this benefit on his own.  Therefore, his employer should have informed him of his right to a full ERP on the termination of his employment.

35. As a result of the Bank’s failure to inform him, he was no longer eligible for a Rule 15 pension and had subsequently been awarded a deferred pension under Rule 17.  Had he applied for an ERP before the termination of his contract, he would have been awarded it. By reducing the amount of the deferred pension payable to him by 52.55%, the Trustees had failed to take into account that he was not aware of his right to apply for a Rule 15 pension whilst still in employment and that, had he applied for such a pension, he would have satisfied the definition of incapacity (because the same definition applies to Rule 17).

36. The Trustees had also erroneously taken into account the funding implications for the Scheme of awarding him an unreduced deferred pension.

37. Mr Parr’s lawyer submitted that Rule 17(B)(4) of the Scheme Rules also provides for the Trustees to determine the date for receipt of an incapacity pension when the member in question is incapable of deciding whether it is in his interests for his deferred pension to be paid from an alternative date. The Trustees did not do so.

38. The Bank could not fetter its discretion to award an ERP under Rule 15, just because it had never awarded such a pension before.  Had he been told of his right to apply for benefits under Rule 15, a medical examination would have taken place before he left service.  Any such examination would have resulted in the Bank deciding that he met the definition of incapacity, because there was no deterioration in his condition between March/April 2003 and December 2003; there was no requirement in the definition of ‘incapacity’ that the condition be permanent.

39. Mr Parr’s lawyers also referred me to legal cases, including Scally v Southern Health and Social Services Board [1991] IRLR522, which they said showed that an employee could not reasonably be expected to be aware of his pension rights without them being brought to his attention.  Mr Parr submitted that he had only been given a Booklet, and it was no easier for him to discover his rights, than it had been for the employees in Scally to discover theirs from the relevant Regulations. The Bank made no real effort to understand the nature and consequences of his illness.

40. Mr Parr’s complaint was subject to inexplicable and inexcusable delays; any award made to him now should reflect previous awards made by the Ombudsman but taking into account inflation.

The Bank’s submissions

41. The Bank said that Mr Parr’s application for an ERP had been processed as that of a deferred member because his services with the Bank were terminated in April 2003, and he was therefore no longer an active employee when he actually applied for an ERP.  A person would have to be an active employee of the participating employer in order to be regarded as an active member of the pension scheme.  Once a person’s status with the participating employer changes, so does his status within the pension scheme.  This is not a rule specific to this Scheme but applies across the pensions industry.

42. The Bank denies that it had any obligation or duty to consider, as an alternative to dismissal, retirement with an ERP under Rule 15; that it had any obligation or duty to inform Mr Parr of the ill health early retirement provisions of the Scheme; that Mr Parr had a right to an unreduced ERP on termination of his contract with the Bank, or that the ERP should be paid to him on an unreduced basis.

43. The Bank also told me that it provided insurance cover in cases of serious ill health of its employees, as referred to in Mr Parr’s employment contract, which he had signed.  Although the Bank may, at its discretion, consent to an ERP being offered, it prefers to provide benefits through an insurance policy (to minimise cash flow fluctuations, in line with group policy, and reduce risks for other members of the Scheme).  The Bank has not yet consented to any ERP under the Scheme, but would do so in appropriate circumstances (an example would be where a member was incapacitated through an accident and unable to attend work as of that time).  That would be an instance where the “Incapacity” test may be met but the insurance policy would not be available because of the 26 weeks’ continuous absence requirement.

44. Mr Parr would in any event not have met the relevant tests under the Scheme to be offered an ERP.  Based on the evidence that was available to the Bank immediately prior to Mr Parr being dismissed from the Bank, the Bank would not have determined that Mr Parr fell within the definition of “Incapacity” and would not have consented to him being offered an ERP.  Insofar as medical assessments were carried out after Mr Parr’s dismissal, they are irrelevant for the purposes of determining the matters in dispute.  The only medical evidence which is relevant to determining the matters in dispute, is that which was available to the Bank immediately prior to Mr Parr’s dismissal.  It is upon that evidence that the Bank made its decisions.

45. In the light of the letters dated 23 December 2002, 3 February 2003 and 11 February 2003, from Dr Gavin Webb-Wilson, and the report dated 1 March 2003 from Dr Mallett, the Bank automatically considered whether Mr Parr qualified for LTDB and his position in terms of continued employment. (He did not qualify for LTDB but Mr Parr was nevertheless paid during most of his periods of absence from employment).

46. The Bank had made Mr Parr aware of the existence of the LTDB insurance by including a reference to this in his employment contract, (which has been provided during the course of my investigation).  The Bank asked all employees to acknowledge receipt of their employment contracts.

47. The Bank says that, when employees become ill and the circumstances are such that they may be off work for a considerable period, or that they may be incapacitated for extended periods, they are automatically considered for LTDB.  The Bank’s insurers are automatically by the Bank of the existence of potential claims. This is a policy requirement.  Expert medical assessments are then sought in appropriate circumstances.  The medical assessments sought by the insurers are the same as those that would be sought by the Bank. In Mr Parr’s circumstances, the Bank and the insurers formally considered Dr Mallett’s report.

48. Having regard to the definitions of “Incapacity” and “Ill health”, it is clear that, even if the Bank determines that a member is suffering from Incapacity, it would not automatically give the member a “right” to an ERP.  At best, a member in those circumstances might expect the Bank to consider whether to agree that the member may be offered an ERP.

49. The Bank denies that it follows that, because Mr Parr was awarded an ERP in December 2003, he would have been awarded an ERP in April 2003 had he applied for one.  This is not logical and fails to take account of the Bank’s discretions in this regard, and also fails to consider the substantially different medical assessment available when Mr Parr was dismissed compared with approximately seven months later when a pension was granted.

50. The Bank does not advise its employees as regards their retirement options or financial affairs.  Whilst the Bank has sympathy, given Mr Parr’s illness, the assertion that his “mental state” was such that it was not reasonable for him to have found out about this on his own, is not based on any medical opinion in the evidence that the Bank had at the time, and it could not properly have been in a position to determine or decide anything in respect of this.

51. Mr Parr intermittently attended work in the year prior to the termination of his employment, and met with representatives of the Bank on several occasions.  Whilst the Bank concedes that Mr Parr was unwell, (as described in the medical reports), it was at no stage advised (either by medical experts or Mr Parr) that Mr Parr was unable, as a result of his illness, to ask relevant questions about his predicament.  In fact, the Bank had taken several steps to establish whether it could do anything to assist Mr Parr and held numerous meetings with him, attempting to implement a staged return to work.  The Bank stresses that it actively took steps to establish what Mr Parr’s position was, and its decisions in relation to him were taken after careful consideration of the facts available at the time.

52. It is the Bank’s contention that Mr Parr ought reasonably to have been aware of ill-health pensions (this does not imply that he would have been entitled to such a pension and as set out above, the Bank denies that it would have agreed to one being offered to him).  The Bank made members aware of the existence of ill-health ERPs, by sending the Member’s Booklet (Booklet) about the Scheme.  In common with many other pension schemes, the Booklet provides a summary only of the benefits and does not explain each benefit in detail.

53. The Booklet refers to “retiring” early on the grounds of ill-health. It is thus apparent (and would have been to any other reader of the Booklet) that ill health ERPs are benefits that may be provided by the Scheme. Mr Parr attended meetings and had other exchanges with members of the Human Resources Department of the Bank and could have requested information in this regard at any of those meetings.

54. The Bank told me it conceded that Mr Parr’s complaint had not been dealt with as speedily as it might have been, though it was not entirely clear at its inception, against whom the complaint was directed.  Nevertheless, the Bank offered Mr Parr the sum of £300 in respect of any inconvenience he had suffered as a result of the delay in finalising this matter, independently of what the Trustees might offer.

55. The Bank referred me to a number of legal cases in support of its contentions.

56. In relation to Scally, on which Mr Parr had relied and on which I say more below, the Bank submitted that, although the House of Lords had held that there was an obligation on the part of an employer to take reasonable steps to bring pension rights to the attention of its employees, so as to avoid causing them economic loss, the only contracts into which such a term could be implied, were those that resulted from a negotiation with a representative body where the employee concerned could not reasonably be expected to have knowledge of those terms.  That was not the situation with Mr Parr.

57. The Bank denies that it has breached any of its legal obligations and it denies that Mr Parr is entitled to the relief sought.

The Trustees’ submissions
58. The Trustees said they had no comment to make on Mr Parr’s complaint that the Bank had failed to inform him of his possible right to a full ERP on the termination of his employment.

59. In relation to the complaint that the ERP was wrongly reduced, the Trustees submit that this encompassed two issues:

(a) Did Mr Parr have a ‘right’ to a full ERP?

(b) Did the Bank fail to fulfil any duty it might have to inform him of that right?

60. As to the second issue, the Trustees take no position either on any duty of the Bank to inform Mr Parr as to a potential claim for pension, or on whether such a duty existed.

61. As to the first issue, Mr Parr had no “right” to be paid an unreduced ERP (if he had, the Trustees would have been obliged to pay it); he had a right to claim such benefits, but the Trustees are only obliged, or indeed able, to pay them where relevant conditions are satisfied.

62. The Trustees deny that, in deciding to reduce Mr Parr’s pension by 52.55%, they:

(a)
“erroneously took into account the funding implications to the Scheme of an unreduced deferred pension”; and/or

(b)
“erroneously failed to take into account the fact that, had he been properly informed, Mr Parr would have been awarded a full early retirement pension”.

63. The Trustees submit that the proposition that they acted erroneously in taking into account funding considerations is “novel”, and, so far as they are aware, unsupported by any authority.  The Trustees believe that a true construction of the Rules of the Scheme requires them to take the funding position into account: Rule 17(B)(3) requires them to take actuarial advice.

64. The proposition that the Trustees erroneously failed to take into account that Mr Parr would have been awarded a full ERP if he had been informed of his right to apply for one, is misconceived because:

(a) It ignores the requirement that the Bank’s agreement or request is required for the payment to any member who has left the Scheme before NRD, of a benefit of a greater value than his Deferred Pension calculated in accordance with Rule 17(A), whether such agreement is given under Rule 15(A)(1)(a) or such request is made under Rule 25.

(b)
It requires the Trustees to form a judgment about how they would have exercised their discretion in a hypothetical situation.

The Trustees consider that they are only required to take account of the facts relevant to the exercise of their discretion, as they actually are when that discretion is exercised, rather than the facts, as they might have been if different events had occurred. The proposition is also misconceived because it assumes that Mr Parr’s condition has been constant, so that it is legitimate to   deduce from the finding in December 2003 that he must have been suffering from Incapacity at the time of the termination of his employment in April 2003.
65. In view of the medical statements (including the medical report dated 9 December 2003 obtained from Doctor Roberts to whom Mr Parr was referred for a specialist opinion) it is apparent to the Trustees that Mr Parr’s condition was one which was developing over time, and in relation to which the prognosis in March 2003, although poor, was uncertain.  On this basis, the Trustees do not consider that they would have acted erroneously if they had failed to infer from a finding of Incapacity in December 2003, that there had been Incapacity also in April 2003 - even if they had been required to form an opinion on this question (which in fact, under the Rules they are not required so to do).

66. The Trustees admit that they failed to respond to Mr Parr’s complaint within the time period required under the Scheme’s IDRP.  The Trustees have apologised to Mr Parr unreservedly, and Mr Parr has been offered £300 as compensation.  Mr Parr has stated that he is prepared to accept £500. The figure of £300 was considered appropriate in light of awards previously made by Pensions Ombudsmen for cases where the IDRP was deficient in its application. Accordingly, the Trustees are not minded to increase the offer to £500.

CONCLUSIONS

67. Mr Parr has made two complaints, the first that the Bank failed to tell him that he was entitled to apply for ill health benefits under Rule 15, the second, that the Trustees, when they came to grant him benefits under Rule 17, wrongly reduced his pension.
68. Dealing with Mr Parr’s complaint that he was not properly informed of the benefits available to him at the time of his termination of employment, I am satisfied that the Bank and the Trustees have provided Mr Parr with appropriate explanatory literature outlining the pension benefits available to him in any particular circumstance. Mr Parr was provided with a Scheme Booklet, which sets out the terms under which an ERP will be paid.  In my view the Booklet is clear in saying that the Company’s agreement (subject to medical evidence) is required before any pension may be paid early.

69. It is clear that the Human Resources Department of the Bank held several meetings with Mr Parr to try to assist him in a “back to work programme”. Mr Parr’s health was quite clearly poor at the time he left service, but it is also apparent that discussions about his ability to carry on with his job, and then the terms on which he would leave, took place over a number of months, during which time he had the opportunity to investigate his future financial position and ask for further information about his pension rights. I am also mindful of the fact that the knowledge that pension schemes commonly provide early benefits to those leaving employment on the grounds of ill health, is not particularly esoteric.

70. Nonetheless, I have also considered whether the Bank had some responsibility in these circumstances to remind Mr Parr, before he was dismissed, that he could claim (though it would not necessarily be granted) an ERP, particularly in view of his medical condition.

71. I have considered whether the case of Scally, to which all parties have referred, has a bearing on my conclusions.  In that case, the plaintiffs were doctors employed within the Northern Ireland Health Services, who brought claims against their employers for their alleged failure to bring to their notice their rights under relevant legislation to purchase added years in their pension scheme.  It was held that a term could be implied into an employment contract that an employer was under an obligation to notify an employee of certain rights, such as the right to buy added years, in certain circumstances.  Those circumstances were that the terms of the employment contract had been negotiated, not with the individual, but with a representative body (or similar), that the implied terms of the contract made available to the employee a benefit which was contingent on action being taken by him, and that the employee could not reasonably be expected to know about the implied term unless someone drew it to his attention.

72. The Bank has told me that members, in practice, were not offered ill health benefits on leaving service on grounds of ill health because the Bank made use of insurance to provide for such staff suffering from long term disability.  The Bank’s refusal to agree an ERP under Rule 15, because it could provide adequately in some other way for members of the Scheme in need, would not be unreasonable in principle, as long as those members were not otherwise disadvantaged and as long as the Bank did not unreasonably fetter any discretion in this respect.

73. However, Mr Parr was not, awarded the LTDB by the Bank’s insurers.   The Bank has said that, in “appropriate” circumstances, they would consider whether someone who had been declined a LTDB would qualify for an ERP under Rule 15.  I am not sure just what those “appropriate circumstances” would be, but I have seen nothing to suggest that any thought was given at the time to whether Mr Parr’s circumstances were so “appropriate”. Indeed, it seems to me that, given the Bank’s knowledge of Mr Parr’s medical condition and the acknowledgement of that condition in their letter dismissing him, these were arguably just the type of circumstances where they could have given consideration to whether the conditions for an ERP would be met.

74. Therefore, although I accept that the Bank had made literature available to Mr Parr which would have enabled him, in normal circumstances, to make appropriate enquiries about his eligibility for an ERP, I take the view that the Bank might reasonably have been expected to go further given their key role in relation to any ERP, and advise Mr Parr that it was open to him to claim an ERP under Rule 15, whilst of course cautioning that their raising this should not be interpreted as implying that his claim would be successful.  If they had done so, and assuming that Mr Parr had made such a claim, they should then have considered properly whether Mr Parr was entitled to such a pension.

75. The Bank has told me that the medical evidence that they would have taken into account in considering whether Mr Parr was entitled to an ERP was precisely the same as the evidence that they received and submitted to their insurers.  With the benefit of hindsight, they have said that, on the basis of that evidence, they would not have concluded that he met the definition of “incapacity” within the Scheme Rules such that they would have agreed to his being awarded an ERP under Rule 15 on his leaving service in April 2003.

76. During the course of my investigation, careful consideration has been given to the arguments that have been put forward by the Bank to explain why it takes the view that the medical evidence available would not have enabled them to agree to an ERP.  Nonetheless, I take the view that the Bank should now formally consider the medical evidence as to his condition at the time of his dismissal, to reach a fresh conclusion as to whether he qualified for an ERP under Rule 15.  My Direction provides for this, and its possible consequences below.

77. Rule 15 also provides that, if the Trustees consider that a member, suffering from incapacity, is incapable of deciding whether it is in his interests to have an ERP, they can request that the Bank agrees to his being offered an ERP, instead of benefits under Rule 17.  The wording of Rule 15 suggests that the Bank must still agree to an ERP being offered.  There is no evidence to suggest that the Trustees considered whether it was in Mr Parr’s interests to be awarded an ERP, nor that they requested this from the Bank.  And I cannot conclude that they should have considered this, given that the Trustees were unaware of Mr Parr’s poor health until he applied to them.  By that time it was clear that Mr Parr had decided that it was in his interests to receive an ERP, and there does not appear to have been any evidence that he was not capable of making that decision at the time that his employment was terminated.

78. Dealing with the part of the complaint about the reduction applied to Mr Parr’s ERP, it is clear from the Rules of the Scheme that a reduction will be applied when a member retires early, if the pension has been awarded in accordance with Rule 17, as Mr Parr’s was.  However, the Rules of the Scheme clearly state that the Trustees shall have regard to actuarial advice in paying a deferred pension early. The Trustees acted on the advice of the Actuary in reducing the pension that was awarded, and they necessarily had regard to the cost to the Scheme of paying the pension early. It seems to me they acted entirely properly in this respect.

DIRECTIONS

79. I direct that the Bank shall, within 28 days of the date of this determination, arrange to evaluate further the medical evidence relating to Mr Parr’s condition at the date his employment was terminated, including as appropriate any subsequently available evidence as to his condition at that time, and reassess whether or not Mr Parr met the criteria for incapacity within the Scheme Rules at that date.

80. Within 28 days of evaluating that evidence, the Bank shall inform Mr Parr of their decision. 

81. In the event that the Bank decide that Mr Parr met the criteria at the date that his employment was terminated, they and the Trustees should make necessary arrangements to pay him any arrears of pension which might be due to him (together with interest on that sum) within 28 days of the Bank’s informing Mr Parr of their decision. 

82. The Bank and the Trustees shall each pay Mr Parr the sum of £300 in recognition of the inconvenience caused through their failure to complete the IDRP in an appropriate timescale.   

CHARLIE GORDON

Deputy Pensions Ombudsman

9 February 2009
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