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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R A Stafford

	Scheme
	:
	Armed Forces Pension Scheme (the Scheme)

	Respondents
	:
	1. The Armed Forces Personnel Administration Agency (AFPAA) 

2. The Ministry of Defence - the Managers of the Scheme (the Scheme Managers)


Subject
Mr Stafford’s complaint is that:
· His Principal Invaliding Condition (PIC) should be depressive disorder rather than harmful use of alcohol.
· His Service Invaliding Pension (SIP) should be paid as attributable to service as his depression was a direct result of his service with the Army – a head injury following a road traffic accident has not been properly taken into account.
The Deputy Ombudsman’s determination and short reasons
The complaint should not be upheld because:

· There is nothing to show that, based on the medical evidence received, the Scheme Managers had incorrectly identified Mr Stafford’s PIC to be harmful use of alcohol.
· The medical advisors have not accepted Mr Stafford’s depressive disorder as a secondary condition which on its own would have been serious enough to have led to his discharge.

DETAILED DETERMINATION

Provisions of the Scheme

The Scheme is governed by the Army Pension Warrant 1977.  The relevant sections state:   
‘150
This Article applies where the soldier’s disability arises on or before 31st March 2004.  Unless the Defence Council decide otherwise, a soldier who is invalided from the Army as a result of a disability which is accepted by the Veterans Agency as attributable to or aggravated by his service and whose degree of disability is assessed at 20 percent or more may be granted a Service Attributable Pension.  This shall be either the award for which he is entitled under Article 149 or the minimum rate of Service Attributable Pension under Table 32 or 33, Appendix VIII according to his rank and percentage of disability, whichever is the greater…

‘150A
This Article applies where the soldier’s disability arises on or after 1st April 2004…

‘150B
Where the soldier was invalided on or after 1 January 2000 due to a disability which is not accepted as attributable to or aggravated by service under Article 150 or 150A, but has another disability which is accepted by the Defence Council, on a balance of probabilities, as attributable to or significantly aggravated by service, and which the Defence Council accepts would have itself led to invaliding, the Defence Council may consider such disability for the purposes of determining eligibility for Service Attributable Pension under Article 150 or 150A.’

Material Facts
1. Mr Stafford was a Lance Corporal in the Royal Armoured Corps.  He was medically discharged in May 2002 having completed 5 years 301 days’ reckonable Scheme service.  He was awarded a SIP based on his rank and length of service.  The conditions that led to his discharge were: 

· depression; 

· borderline personality disorder; and 

· harmful use of alcohol.

2. Mr Stafford’s case was assessed by the Veterans’ Agency (VA) on 19 September 2002.  His conditions were not accepted as attributable to or aggravated by Army service.  The VA made a combined assessment of 6-14% for various other conditions and awarded Mr Stafford a one-off gratuity, as his accepted conditions were not serious enough to merit the award of a War Disablement Pension (WDP).  
3. The VA operates under the War Pension Scheme, established under separate legislation to that of the Scheme, and is not a respondent to this complaint.
4. In February 2004, the VA reassessed Mr Stafford’s case and again decided that none of his three conditions were attributable to service, so no further pension benefits were paid.
5. Mr Stafford appealed to the Pensions Appeals Tribunal (PAT) in 2004 in respect of his WDP.  As part of this process he was examined by Mr F B McManus, Consultant Psychiatrist and medical member of the PAT, who noted:

‘The medical reports finally obtained by the VA from Canada indicate that taken overall, the accident was not a serious one and Robert’s injuries appear essentially to have been soft tissue related.  He was released quite quickly from hospital but spent a number of days in the unit medical centre…

‘I do not believe that a diagnosis of PTSD is sustainable despite the views of the Ticehurst Clinic as I do not think the suggested trauma i.e. the Canadian RTA is able to fulfil criterion A of the Operational Definition of PTSD i.e. I do not think it was significantly traumatic from a psychological perspective…I do not think there is evidence that this head injury was other than relatively minor in itself.
‘I have indicated throughout my report that I believe Robert presents a difficult diagnostic formulation though I have tried to highlight what I believe to be essential elements to the aetiology of his problems.  I believe that any diagnosis would be an over simplification of a complex situation but, put on the spot, I would suggest that the following labels best fit the picture.


a
Non-dependant alcohol abuse.


b
Mixed anxiety and depressive disorder,

I have already suggested that alcohol misuse was a feature in Robert’s presentation prior to Service but was undoubtedly worsened during his Service.

There is little to suggest that he suffered from either anxiety or depression prior to his Service.  The elements I would suggest gave rise to this disorder were partly related to his personality but were also a consequent of the problems he experienced with his military career, further augmented by his immense disappointment at its loss.’

6. The PAT decided on 19 January 2005 that Mr Stafford’s depressive disorder was attributable to service and assessed the degree of disablement at 20%.  This gave Mr Stafford a combined assessment of 40% for all of his conditions and a WDP was paid at this rate.  The PAT also decided that Mr Stafford’s personality disorder and harmful use of alcohol were not attributable to service and had not been aggravated by service.  
7. In February 2005, following the PAT’s decision, the AFPAA asked its medical advisor:
‘I would be grateful if you could confirm that you do not consider Depression to be the Principal Invaliding Condition (PIC) but that you do consider one of the other listed conditions to be the PIC.  If this is the case, do you consider that Depression would have led to medical discharge in its own right?  Finally, I would also be grateful if you could comment on whether you consider the Depression to be attributable to Service.’
The AFPAA’s medical advisor replied stating:

‘From the available records there is little doubt that the PIC was alcohol abuse and not depression.  Depression would not in its own right (ie independently of alcohol) have led to discharge and I do not consider his depression to be attributable to service.’

8. In May 2005, AFPAA informed Mr Stafford that his case had been reviewed and that he was not eligible for a Service Attributable Pension (SAP). 
9. Following AFPAA’s decision, Mr Stafford appealed via the Scheme’s internal dispute resolution procedure.  As part of this process, his case was passed to the Director Service Personnel Policy Medical Advisor (DSPPMA) in May 2006, who was asked by the Scheme Managers whether Mr Stafford’s PIC should be harmful use of alcohol or depressive disorder.  The DSPPMA was also asked whether depressive disorder could be considered as a secondary condition, should harmful use of alcohol remain the PIC.  
The DSPPMA replied in June 2006 stating:
‘I am in agreement with the AFPAA MA that the major diagnosis (PIC) leading to Mr Stafford’s medical discharge is alcohol abuse.’
10. On 9 March 2007, in response to a further query, the DSPPMA said:

‘Because mental symptoms and illness are subjective with high tendency for co-existence of several disorders producing overall disablement it is quite difficult to apply the PIC approach.  This case has been especially difficult.  Different clinicians have made different diagnoses.  On overall evidence.  [sic]  I am of the opinion that Mr Stafford’s primary problem and PIC is his harmful use of alcohol.’
11. On 28 February 2008, following another query made by the Scheme Managers after Mr Stafford made an application to my office, the DSPPMA said:

‘In addition you will see my previous comment on depressive disorder as a secondary disorder.  Even if that were to be accepted and noting that the PAT decision makes it attributable to service from the day after invaliding it would not, on its own have led to service invaliding.’
12. Mr Stafford is currently receiving an annual pension from the Scheme of £2,635.90 and he was also paid a lump sum of £7,907.70.  An individual qualifying for a SAP having been medically discharged with a 40% degree of disablement would be eligible for an annual pension of £3,452 and an attributable gratuity of £4,319. 
Submissions

13. Mr Stafford’s position is:
13.1. The VA has awarded 40% pension for depressive disorder as attributable to service, as it was caused by a road traffic accident in May 2000, whilst on army duty, in which he sustained a head injury.  The pension he is receiving does not reflect this.
13.2. He was discharged medically on grounds that are not reflected in the PIC, which should have been depressive disorder.
13.3. He has been diagnosed with pericarditis, which he also believes is attributable to service.

13.4. The paperwork provided by the Ministry of Defence on his discharge was obscure as to what his PIC actually was.  They were not able to treat him for any of his three illnesses.

13.5. The PAT was required to establish which of his illnesses were attributable to service and which were not.  The VA accepted the PAT decision, although the Ministry of Defence did not, because the award made no reference to his PIC.  He considers that the process is unfair.
14. Scheme Managers’ position is:
14.1. There is little doubt that Mr Stafford’s PIC should be harmful use of alcohol – this was stated by several medical advisors.
14.2. Mr Stafford’s case was looked at by the AFPAA’s medical advisor and the DSPPMA.  Both agreed that Mr Stafford’s PIC is ‘harmful use of alcohol’.
14.3. When Mr Stafford’s depressive disorder was accepted by the PAT as attributable to service, the case was forwarded to the AFPAA’s medical advisor for his comments on which of the three invaliding conditions should be considered to be the PIC.  As he did not consider harmful use of alcohol to be attributable to service, Mr Stafford was not eligible for attributable benefits under the Scheme.  
14.4. Medical opinion has stated that Mr Stafford’s depressive disorder was not serious enough to have led to invaliding in its own right, so cannot be considered as a secondary condition. 
14.5. As his depressive disorder is not accepted as either the PIC or a secondary condition, Mr Stafford is not entitled to receive a SAP.
14.6. In April 2005, Mr Stafford’s case was reviewed under Project Scribe, which was an MOD internal review of cases resulting from a High Court judgment in the case of Hulme v MOD.  This said that the VA’s decision on attributable conditions had to be followed.  In Mr Stafford’s case, the PIC (harmful use of alcohol) was not accepted by the VA as attributable to his service, so no further benefits were paid as a result of this review.
Conclusions
15. Mr Stafford says that his current condition of pericarditis is also attributable to his Army service.  This is not part of Mr Stafford’s application and is therefore not a matter I can consider in this Determination.   
16. My role is to determine whether or not those responsible for making decisions have applied the appropriate rules correctly, that only relevant evidence has been taken into account and that the decision reached was not perverse.  In this instance, Mr Stafford would be entitled to a SAP from the Scheme, if his depressive disorder condition was the PIC or a secondary condition, or alternatively if his alcohol abuse was attributable to service.  Mr Stafford has said that his depressive disorder condition should be treated as the PIC, and that it has been accepted as attributable to his service with the Army.  However, medical advisors have confirmed that the PIC should be alcohol abuse, and I cannot criticise the Scheme Managers and the AFPAA for following the medical advice they received when deciding what Mr Stafford’s PIC should be.  
17. The Scheme Managers and the AFPAA also had to consider whether Mr Stafford’s depressive disorder was a secondary condition, as the PAT had found that his depressive disorder condition was attributable to his service.  Both the Scheme Managers and the AFPAA have separately obtained and followed medical advice.  Specific questions were asked about the severity of the depressive disorder.  The medical opinion in both cases clearly stated that Mr Stafford’s depressive disorder was not serious enough to have led to invaliding in its own right, had the PIC of alcohol abuse not existed.  Thus, Mr Stafford’s head injury, which he says led to the depressive disorder, has been considered, but it was not deemed to be serious enough to be classed as the PIC or as a secondary condition.  While Mr Stafford may be disappointed with the decision that was reached, I am unable to find fault with the way the Scheme Managers reached that decision having obtained and followed appropriate medical advice.
18. The Scheme Managers have applied the appropriate regulations correctly and I do not consider the decision they have reached to be perverse.  I do not find therefore that there has been any maladministration by either the Scheme Managers or the AFPAA and thus do not uphold the complaint against them. 
CHARLIE GORDON

Deputy Pensions Ombudsman

30 October 2008
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