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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs J Wallis

	Scheme
	:
	Teachers’ Pension Scheme (the Scheme)

	Respondents
	:
	Teachers’ Pensions (TP) and North Warwickshire & Hinckley College (NWHC)


MATTERS FOR DETERMINATION 
1. Mrs Wallis’ complaint is that:

1.1. NWHC have deducted the wrong percentage contribution from her salary to purchase ‘Past Added Years’ (PAY), which has resulted in a contributions shortfall of £10,371.97 (excluding interest).
1.2. Teachers’ Pensions failed to notify Mrs Wallis of the contributions shortfall until April 2005, despite previously notifying her (in July 2000) that she was contributing the “maximum 9% of salary”.
2. Mrs Wallis wants NWHC and TP to share responsibility for making up the shortfall, and compensation for distress and time spent dealing with this matter.
3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. In 1993, Mrs Wallis elected to purchase 4 years under the Scheme’s past added years arrangement (PAY). TP notified NWHC’s Payroll Department that “Past added years contributions as detailed below should be deducted from salary…

	
	Percentage Rate or Amount per annum
	        From
	        To

	Past Added Years Method A
	4.04%
	01.05.93
	30.04.2013

	Existing Past Added Years Election(s)
Method(s)
	
	
	


                                                                                                                                              …”    

5. As instructed, NWHC deducted 4.04% p.a. PAY contributions from Mrs Wallis’ ‘Basic Pay’ from 1 May 1993.
6. In 1996, Mrs Wallis elected to purchase a further 4 years 36 days under PAY, which increased her PAY contributions by 4.95% p.a. to a total of 8.99% p.a.

7. On 3 June, TP notified NWHC that Mrs Wallis had “elected to purchase 4 years 0.36 days under the past added years arrangements” and that “Past added years contributions as detailed below should be deducted from salary…

	
	Percentage Rate or Amount per annum
	        From
	        To

	Past Added Years

Method A
	4.95%
	01.07.96
	30.06.2013

	Existing Past Added Years Election(s)

Method(s)
	
	
	


                                                                                                                                    …”

8. NWHC’s Payroll Department incorrectly interpreted TP notification as overriding Mrs Wallis’ original election and adjusted her PAY contributions deduction to 4.95% p.a. (rather than increasing it to 8.99% p.a.). 
9. Following a contributions enquiry by Mrs Wallis, Teachers’ Pensions notified her (in July 2000) that she was contributing “the maximum 9% of salary” to PAY.
10. In late 2004, NWHC realised their error and following consultation with TP asked TP to write to Mrs Wallis to notify her of what had occurred, the consequent accumulated arrears and the options available to clear these, stating:
“…[TP] are asking us to get Mrs Wallis to pay out about £13,000. [NWHC] would feel rather uncomfortable trying to extract this sort of sum through our payroll system without undue delay, particularly as Mrs Wallis has never queried her added years deductions and Teachers’ Pensions have accepted the ‘Additional Contributions’ entry on the TR17 as being correct over the whole period”. 

11. TP notified Mrs Wallis of what had occurred, that the resultant accumulated arrears had been estimated by NWHC to be about £13,000 and advised that she could clear this by a lump sum or instalments, but any arrears remaining after six weeks of TP issuing their invoice would accrue interest at 4% p.a. 
12. Mrs Wallis queried with TP why they had previously notified her in July 2000 that she was “contributing the maximum 9% of salary”.

13. TP replied that their notification had confirmed her election “to pay contributions at an extra 9% and not that [TP] had actually received the full contributions from [her]”. 

14. Following communications with NWHC and consultation with her Union (NATFHE) about this matter, Mrs Wallis triggered TP Internal Dispute Resolution Procedures (IDRP) complaining she had not received a detailed explanation of the under-deduction of her PAY contributions and that NWHC and TP should jointly make good the PAY contributions shortfall.
15. TP IDRP – Stage One decision (November 2005) rejected Mrs Wallis’ complaint on the grounds that:
15.1. Mrs Wallis had made two separate elections to purchase PAY, which TP had correctly informed NW&HC about.

15.2. NWHC had incorrectly interpreted that TP second notification (as in paragraph 7 above) overrode Mrs Wallis’ first PAY election (as in paragraph 4 above).
15.3. Mrs Wallis was responsible for checking her monthly payslips to ensure that NWHC were correctly deducting her increased PAY contributions.

16. TP invoiced Mrs Wallis for total arrears of £10,371.97 and then, after six weeks, commenced adding compound interest to this sum, at 4% p.a.

17. NWHC wrote to Mrs Wallis (following a meeting with Mrs Wallis) stating that it was their view that TP were responsible for the under-deduction of her increased Pay contributions, since:

17.1. TP notification (June 1996) to NWHC did not clearly state that Mrs Wallis had elected to increase her PAY contributions from 4.04% p.a. to 8.99% p.a.

17.2. TP had failed to reconcile Mrs Wallis contributions and had incorrectly stated to her that she was paying 9% p.a. PAY contributions in July 2000.
18. Mrs Wallis duly appealed TP IDRP Stage One decision, invoking IDRP Stage Two with the Department for Children, Schools and Families (DfCSF) (then the Department for Education and Skills).
19. DfCSF IDRP Stage Two decision (July 2006):

19.1. Acknowledged that TP notification to NWHC (of Mrs Wallis’ second Pay election) “was not completely clear”. However, “it was open to [NWHC] to check with [TP] exactly what level of contributions were to be deducted” and Mrs Wallis “had a responsibility to ensure that the correct amount was deducted”.
19.2. Stated that it was not TP responsibility to reconcile her PAY contributions.

19.3. Upheld TP IDRP Stage One decision.
19.4. Notified Mrs Wallis that in accordance with the Teachers’ Pensions Regulations 1997, interest at 4% p.a. was applicable since the arrears had not been paid within six weeks of the issuance (November 2005) of TP invoice.  

20. Mrs Wallis complained to my office.

SUBMISSIONS

21. In response to my office’s request: NWHC provided a copy of Mrs Wallis’ payslip for 31 March 1996 and 31 March 1997 (see Appendix below) and Mrs Wallis submitted a copy of her payslips for the 1999/2000 tax year.  
22. NWHC said that Mrs Wallis made a verbal non-specific query about ‘paying the right amount of pension’ in either 2003 or 2004, to which NWHC verbally informed her (not doubting their payroll software) “that she would have been”.
23. Mrs Wallis said she made specific enquiries about her pension with NWHC before and around 2000 (which resulted in Mrs Wallis writing to TP and TP’s response of July 2000 – as in paragraph 9 above).
NWHC position
24. NWHC have offered:

24.1. To pay to TP the PAY contributions shortfall of £10,371.97 plus compound interest (due to the date of payment of the contributions shortfall), subject to Mrs Wallis agreeing a repayment plan with NWHC to repay £10,371.97 less 22% tax.

24.2. To pay Mrs Wallis £250 for distress and inconvenience caused. 
Mrs Wallis’ position

25. Mrs Wallis has rejected NWHC’s offer for the following reasons:
25.1. TP and NWHC had previously notified her that her PAY contributions were correct. 

25.2. Changes in her financial circumstances (an anticipated drop in income of around £1000 per month, which has meant that “I am already forced to change spending, saving and maintenance plans) means that she is unable “to think of a repayment plan at this time”. 
25.3. £250 for distress and inconvenience does not recognise the considerable time that she has spent on this matter and the burden of stress she has experienced. 

25.4. Mrs Wallis wants NWHC and TP to share responsibility to put the matter right.
CONCLUSION
26. In my view TP notification to NWHC of 3 June 1996 (as in paragraph 7 above) would have been clear if it had stated Mrs Wallis’ ‘Existing Past Added Years Election’ and that Mrs Wallis had further elected to increase her PAY contributions from 4.04% p.a. to 8.99% p.a. with effect from 1 July. 
27. Nevertheless, I am of the opinion that NWHC should still have realised that Mrs Wallis had elected to increase her Pay contributions to 8.99% p.a. from 1 July.
28. Clearly, if Mrs Wallis had only been increasing her ‘PAY’ contributions by 0.91% p.a. (for the period 1 July 1996 to 30 June 2013) this would not purchase 4 years and 36 days PAY, since Mrs Wallis’ original ‘PAY’ contributions of 4.04% p.a. (for the period 1 May 1993 to 30 April 2013) were geared to purchase 4 years ‘PAY’.  
Similarly, a 0.91%p.a. increase over 17 years would purchase more than just 36 days ‘PAY’.

29. TP notified Mrs Wallis in July 2000 that she was “contributing the maximum 9% of salary” to PAY. Following TP subsequent notification (in 2005) that her increased PAY contributions had not been collected by NWHC, Mrs Wallis asked TP why they had previously stated that she was contributing 9% p.a. to PAY. TP say that the former notification confirmed that Mrs Wallis had elected to make (rather than had paid) 9% p.a. PAY contributions.
30. I accept TP’s explanation. NWHC (not TP) are responsible for the deduction (and payment to TP) of Mrs Wallis’ Scheme contributions. 
31. Mrs Wallis says that she queried her ‘PAY’ contributions with NWHC (“before and around July 2000” and later) and was advised that she was contributing 9% to PAY. NWHC only recall one non-specific occasion sometime in 2003 or 2004. 
32. I accept that Mrs Wallis may well have asked more than once, and she may have been misinformed more than once. Irrespective of when and what Mrs Wallis asked, and the reply that was given by NWHC, I am of the opinion that Mrs Wallis should reasonably have realised, in late 1996, from checking her monthly payslips (simply multiplying her ‘Basic Pay’ by 8.99% to obtain her ‘AVC Pen%’ deduction) that NWHC had not been deducting (since 1 July) from her monthly salary ‘PAY’ contributions of 8.99%.  If she did realise that (and on her account she did, because she was prompted to make enquiry) she would also have known that any reassurances that she was given were wrong and that her net income was higher than it should have been.
33. Nevertheless, the fact that NWHC did not correctly increase (to 8.99% p.a.) the ‘PAY’ contributions deducted from Mrs Wallis’ ‘Basic Pay’ (from 1 July) constitutes maladministration.

34. NWHC’s have offered to pay to TP Mrs Wallis’ PAY contributions shortfall of £10,371.97 plus compound interest (due to the date of payment of the contributions shortfall), subject to Mrs Wallis agreeing a repayment plan with NWHC, to repay to NWHC, £10,371.97 less 22% tax. 

35. I consider NWHC’s offer to be reasonable in the circumstances. 
36. Mrs Wallis elected to increase her PAY contributions from 1 July 1996. However, the fact that NWHC then failed to deduct her increased contributions from her salary does not mean that Mrs Wallis is entitled to the PAY that these contributions would have purchased if they had been deducted and paid to TP.   

37. Further Mrs Wallis has had the benefit of the non-deducted PAY contributions as taxed pay for other uses. 

38. Rightly, Mrs Wallis should not have to pay interest on the PAY contributions shortfall, since it arose due to NWHC’s maladministration. 
39. Mrs Wallis states that she is currently unable to consider a repayment plan. It is therefore a matter for Mrs Wallis to firstly decide whether she wishes to purchase increased PAY (based on 9% p.a. PAY contributions from 1 July 1996), and if she does, then for Mrs Wallis and NWHC to agree the exact repayment terms.

40. Mrs Wallis is only entitled to PAY in respect of her PAY contributions actually paid. 
41. I recognise that Mrs Wallis has experienced some distress and inconvenience. The level of compensation that I award in such a case is modest and not at the level that Mrs Wallis is seeking. I consider NWHC’s offer to pay Mrs Wallis £250 properly recognises the distress and inconvenience caused to her.
DIRECTIONS
42. Within 30 days of this determination, Mrs Wallis is to notify NWHC whether she wishes to consider a repayment plan (with NWHC) for £10,371.97 less 22% tax. If Mrs Wallis does wish to, and following Mrs Wallis and NWHC agreeing a repayment plan, NWHC are to pay TP £10,371.97 plus compound interest (due to the date of payment of £10,371.97).

43. Within 14 days of this determination NWHC are to pay Mrs Wallis £250 for distress and inconvenience caused.

TONY KING

Pensions Ombudsman

26 March 2008
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