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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M K Eva

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondents
	:
	London Borough of Havering (the Council)


MATTERS FOR DETERMINATION 

1. Mrs Eva complains that the Council:

1.1. failed to wait for a proper diagnosis of her condition before making a decision regarding her ill-health early retirement (IHER), under Regulation 27;

1.2. prejudiced her IHER rights by dismissing her on grounds of capability;

1.3. failed to backdate her pension to the date she made her original request for IHER, in January 2004, when she was granted an IHER pension under Regulation 31;

1.4. failed to respond to queries raised by the Pensions Advisory Service. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

3.
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

(5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

4.
Regulation 31 provides for early payment of deferred retirement benefits as follows:

“(6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a)
he may elect to receive payment of the retirement benefits immediately, whatever his age, and 

(b)
paragraphs (2) and (4) do not apply.”

5.
Regulation 97 deals with first instance decisions and provides:

(1) “Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. …

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case. Ill- health.” 

6.
Regulation 99 under the heading of “Appointment of persons to resolve disputes”, states that:

“Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.

Persons appointed under paragraph (1) are “appointed persons””.

MATERIAL FACTS

3. Mrs Eva was born on 26 November 1947.

4. She was employed by the Council from 2 November 1987 until 18 April 2004 as a library assistant. She was a member of the LGPS during her service with the Council.

5. On 19 October 2001, Mrs Eva went on sick leave suffering from tendonitis. She did not return to work.

6. Mrs Eva was referred to the Council’s Occupational Health Unit (OHU) who first saw her on 14 January 2002. The OHU nurse said, in her report dated 15 January 2002, that Mrs Eva was suffering from tendonitis in her elbow, was on medication and having intensive physiotherapy and was hoping her GP would refer her to a consultant.

7. Mrs Eva was seen again by the OHU on 28 March 2002. The OHU Physician, Dr Gibson, in his report concluded that Mrs Eva was unfit for her usual work and that the prognosis was not good at that time but the situation may change with specialist intervention.
8. Mrs Eva’s GP referred her for physiotherapy and arranged for her to see a Consultant Rheumatologist. The Consultant Rheumatologist, Dr Williams, examined Mrs Eva on 17 April 2002 and in his report, dated 13 May 2002, concluded:

“…Her hand joints are unremarkable. Left elbow has a full range of movement with no localised tenderness and no pain on resisted movements. Phalen sign is negative. Cervical spine movements are full and her abdomen soft with no organomegaly. After doing the examination she developed an ache in her left elbow but I could not demonstrate any tenderness.

She localises her symptoms to the lateral epicondyle and I think it is related to mild epicondylitis. I have explained the nature of this to her, given her a booklet about it and an epiclasp to use on lifting. X Rays today showed good preservation of joint space. I have also arranged for her biochemistry, urate and serology to be checked. I have not injected it today because I was unable to demonstrate any point of tenderness or pain on resisted movements. I have encouraged her to continue with the stretches and the isometric exercises…”  
9. The Physiotherapist concluded in her report dated 14 April 2002:
“On assessment she presented with full elbow and wrist movements, not tender on palpation of wrist-extensors. All upper limb tension tests negative. Cervical spine assessment negative. Unable to produce symptoms on assessment. Patient does however complain of latent symptoms.

No improvement of symptoms with stretches.

Physiotherapy will not be of benefit….”  

10. Dr Williams, having examined Mrs Eva again, provided a further report dated 12 June 2002 in which he said:

“Clinically there were little signs but from her history the symptoms were very suggestive of left lateral epicondylitis which was thought to be mild. I therefore gave her some stretches and suggested that she tries the use of an epiclasp. I did not recommend an injection as there was no localised tenderness…”  

11. Mrs Eva’s case was reviewed again by Dr Gibson [OHU] on 27 June 2002 who concluded:

“I have received a report from this lady’s NHS specialist concerning her underlying medical condition which, as reported on the report, would normally be expected not to be permanent, and yet one where rest and external splintage to the elbow are thought to contribute to recovery. …”

12. Dr Kurzer, another OHU Physician examined Mrs Eva again on 14 October 2002 and suggested an opinion should be sought from an independent rheumatologist. Mrs Eva said she did not want to pursue this option and preferred to wait for her follow up appointment with her NHS Consultant in January 2003.  
13. Mrs Eva saw her NHS Consultant Rheumatologist again on 29 January 2003 who suggested steroid injections. Mrs Eva, however, said she would rather defer the injection until after a holiday. Mrs Eva was examined again on 31 January 2003 at the OHU by Dr Desai who concluded:
“…Under the circumstances she will not be fit to return to her duties as a Library Assistant where she has to lift heavy books all day. She may perhaps be able to do duties in which such heavy or repetitive work with her left elbow is not required…”

14. On 11 February 2003, having received the reports from Mrs Eva’s GP and Consultant Rheumatologist, the OHU wrote to the Council’s HR department saying, “I note that Mrs Eva herself asked to postpone the injection as she wanted to go on holiday and she preferred to have the injection after her return from holiday. As a result the appointment had to be postponed until 7th May 2003.” 
15. On 23 May 2003, the Council’s HR department asked the OHU for an update on Mrs Eva’s condition. The letter asked for confirmation as to whether Mrs Eva was fit to be redeployed, and if so whether there were any restrictions, or alternatively whether she might meet the criteria for IHER.
16. Dr Ashby, an occupational health physician with the Council’s OHU, responded on 29 May 2003 saying he was surprised Mrs Eva had not been referred for release surgery and commented that “this is a nuisance condition rather than one in which carrying on work would cause a serious deterioration in the individual’s health”. He recommended redeployment for around a year in order to give the steroid injections [Mrs Eva was given the steroid injection on 25 June 2003] sufficient time to work or for surgery to take place.  
17. On 24 June 2003, the Council’s HR department wrote to Mrs Eva concerning the possibility of redeployment and requested that she complete a skills profile form. On receipt of the letter, Mrs Eva rang the HR department saying that she had concerns about being redeployed into an administrative role as she had moved out of this type of role previously because of the problems it had caused her condition. 
18. Mrs Eva was reviewed again by the OHU on 17 July 2003. The OHU Physician, Dr Thomas, reported that he was concerned that there seemed to be a gross wasting of the small muscles in both of Mrs Eva’s hands, and said that he would recommend to Mrs Eva’s GP that she be referred to a hand surgeon. He concluded that Mrs Eva remained unfit for work and would remain so until she had seen a hand surgeon.
19. The Council’s HR department responded to the OHU on 6 August 2003, saying that they would not be progressing with the option of redeployment at the present time and asked whether Mrs Eva currently met the criteria for IHER or whether this could be an option after she had seen the hand specialist. 
20. On 22 August 2003, Dr Ashby, the OHU physician, wrote to the HR department saying that he had received a report and copies of correspondence from Mrs Eva’s GP. He stated that the report was not particularly helpful, as Mrs Eva had not seen her GP since October 2002, and the last consultant’s report included in the correspondence was dated 13 May 2002. Dr Ashby said, however, that based on the clinical finding on 17 July 2003, his diagnosis would be that Mrs Eva had developed reflex sympathetic dystrophy. He said that this is an extreme disabling condition and may persist for a number of years but the normal expectation is a full recovery, and therefore it was unlikely to persist until Mrs Eva’s 65th birthday.
21. On 10 November 2003, Mrs Eva rang the Council’s HR department to inform them that her Consultant Rheumatologist had referred her to an upper limb disorder specialist. The HR department referred again to Dr Ashby, asking whether or not he still felt that Mrs Eva did not meet the criteria for IHER.
22. Dr Ashby confirmed on 13 November 2003 that Mrs Eva’s condition was one that tended to have a natural remission and therefore it would not be possible to consider IHER at that time.
23. On 21 November 2003, the Council wrote to Mrs Eva saying that, if she did not return to work within the next four weeks, a sickness review meeting would be convened to take a decision on her future employment.
24. On 18 December 2003, Mrs Eva wrote to the Council raising a number of issues that she was unhappy with and stating that she would not attend a sickness review meeting until these matters were resolved. 
25. The Council responded to the matters raised by Mrs Eva on 29 December 2003 and stated that the sickness review meeting would go ahead on 5 January 2004 as planned.
26. Mrs Eva requested that the meeting be adjourned as she was unable to obtain trade union representation on that date. The meeting was rescheduled for 20 January 2004. 
27. On 13 January 2004, Mrs Eva requested, by email, that the sickness review meeting be adjourned again as the date was not convenient to either her or her husband. In her email to the Council, Mrs Eva stated that she had been advised that she should be medically retired.   
28. The Council responded on 15 January 2004 saying that, due to diary commitments, it was not possible to reschedule the meeting which would go ahead on 20 January 2004. 
29. Mrs Eva also wrote a letter to the Council on 15 January 2004 saying that she wished to be formally retired through ill heath under the LGPS. The Council responded to this letter on 21 January 2004 noting that she wished to be considered for ill health retirement and saying that her letter had been passed to the personnel department who would deal with it in the first instance. 
30. Mrs Eva did not attend the meeting on 20 January 2004. A letter from the Council to Mrs Eva, dated 23 January 2004, set out the discussion which took place at the meeting. The letter advised Mrs Eva that a decision was reached to terminate her employment on grounds of capability and that her last day of service would be 18 April 2004. The letter also gave Mrs Eva details of her right to appeal the decision. 
31. On 30 March 2004, Mrs Eva wrote to the Council saying that her application for IHER had not been processed and stated that her new consultant was of the opinion that she would never recover sufficiently to work again. 
32. On 29 April 2004, Mrs Eva made a formal complaint to the Council. The Council say they took this letter to be an application for early payment of her deferred benefits on the grounds of permanent ill health. 
33. The Council responded to Mrs Eva on 21 May 2004, saying that IHER was considered throughout her sickness absence and at the review meeting on 20 January 2004. The letter concluded that the opinion of her new consultant should have been presented at the review meeting and notes that she did not appeal against the decision to terminate her employment. The letter advised Mrs Eva that, if her condition did not improve, she was entitled to apply for early payment of her deferred benefits. 
34. On 22 May 2004, Mrs Eva complained to the Council that they had not adequately responded to her complaint. 
35. Mrs Eva’s case was referred again to the OHU on 26 May 2004, who wrote to her specialist, Dr Pearson, for a report on the diagnosis and prognosis of her condition. Dr Pearson’s report, dated 6 September 2004, confirms that he first examined Mrs Eva on 9 February 2004 and subsequently on 8 March and 24 June 2004. The report concludes:
“Mr (sic) Eva was certified unfit to work in October 2001 and remains unfit for any employment requiring any hand use activity for her work or indeed, activities of daily living. As a result of her pain, disability and lack of improvement, she has understandably suffered loss of confidence and low mood. I will say that she remains permanently unfit to work at present and for the foreseeable future.

…there is no prospect of her being able to discharge the duties of either her a) substantive or b) any other employment because of her ill health and infirmity of body which will be permanent and will persist beyond the normal pension age (65 years).” 
36. Having considered the report, Dr Ashby, the OHU Physician, concluded that it would be appropriate to accept permanent incapacity and allow the payment of deferred benefits. 
37. Mrs Eva was advised of the decision by a letter dated 28 September 2004, which confirmed that her deferred benefits were to be put into payment from 30 April 2004, this being the first available day after her formal complaint. 
SUBMISSIONS

38. The Council submits:

38.1. On Mrs Eva’s fourth appointment with the OHU physician it was suggested that a second opinion was obtained from an independent rheumatologist as her condition was difficult to diagnose. Mrs Eva turned down the suggestion preferring to wait for her second appointment with her Consultant Rheumatologist in January 2003. 
38.2. Mrs Eva met with the Occupational Health physicians on at least six occasions and was also seen by specialist Consultants at hospital. The position was clear: Mrs Eva had a condition that was persistent and, whilst not initially responding to treatment, was inclined to natural remission at a later date. It was not permanent and was not viewed to be likely to continue to age 65.

38.3. Mrs Eva did not produce any evidence prior to the meeting of 20 January 2004 that she had been advised that she should be medically retired. If Mrs Eva had in her possession any information that would have materially affected the decision, it was her responsibility to produce that evidence.
38.4. The Council could not have been reasonably expected to continue to await the diagnosis of further consultants before reaching a decision regarding Mrs Eva’s eligibility for IHER. 
38.5. The Council denies that Mrs Eva was caught in a ‘fast track’ process. It was two years before Mrs Eva was dismissed on grounds of capability, which is not a rushed procedure. Arguably, Mrs Eva’s case should have been considered earlier. 
38.6. Mrs Eva’s rights to ill health retirement were not prejudiced by dismissing her on grounds of capability. Mrs Eva has no right to ill heath retirement per se. It is an option permitted by statute pursuant to obtaining the relevant medical certification.

38.7. The Council has no statutory authority to backdate Mrs Eva’s benefits to January 2004. Mrs Eva did not leave Council employment until April 2004, and thus she was not entitled to receive any benefits until this point. Her letter of 29 April 2004 was subsequently taken as a request to elect to take benefits and, on 28 September 2004, following the recommendation that she should be medically retired, and as a gesture of goodwill, her pension was backdated to 30 April 2004. 
38.8. A decision on whether Mrs Eva met the IHER criteria in January 2004 can only be made by a suitably qualified occupational health practitioner. Dr Pearson is not so qualified and did not examine Mrs Eva until 9 February 2004. He therefore would not be in a position to backdate any decision until January 2004. 

38.9. Regulation 31 requires that the member leaves local government employment before becoming entitled to immediate payment of retirement benefits. Mrs Eva did not leave employment until 18 April 2004. If her IHER were backdated to January 2004 it would mean she had been remunerated twice over as she was on full pay under the terms of her dismissal notice. 

38.10. Regulation 27 bars the payment of an enhanced pension if the member does not leave local government employment by reason of being permanently incapable and for that reason the Council are unable to pay Mrs Eva the enhanced pension.       

39. Mrs Eva submits:

39.1. Her application of 15 January 2004 was never properly dealt with.

39.2. She did not refuse redeployment. She completed a skills profile but received no positive proposal from the Council.
39.3. Dr Ashby made a diagnosis without having examined her. He was biased because of his employment with the Council and was not properly qualified and impartial as required by the LGPS regulations. 
CONCLUSIONS

40. In order to be entitled to a pension under Regulation 27, Mrs Eva had to have left her employment as a result of being permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, her 65th birthday. The decision as to whether Mrs Eva met these requirements fell to her employer (the Council) in the first instance.

45.
Mrs Eva submits that her entitlement to IHER should be backdated to the date she made her original request in January 2004. As stated above, a member must leave local government employment by reason of being permanently incapable of discharging efficiently the duties of his employment before becoming eligible for IHER under Regulation 27. Therefore, if it is found that Mrs Eva meets the criteria for IHER under Regulation 27, the earliest date from which she could be entitled will be 19 April 2004, this being the date she left the Council’s employment.   
41. Mrs Eva argues that the Council failed to wait for a proper diagnosis of her condition before making a decision regarding her IHER. Mrs Eva’s long term sickness absence first came under consideration in June 2002.  At that time, having considered the reports from Mrs Eva’s Consultant Rheumatologist and Physiotherapist, the OHU Physician reached the view that there was potential for further improvement to her health and thus it was not possible to confirm permanent incapacity. 

42. At the second review, on 14 October 2002, the OHU physician suggested an opinion should be sought from an independent rheumatologist. Mrs Eva, however, did not want to pursue this option preferring to wait until she next saw her NHS Consultant. By the time of the third review, Mrs Eva had seen her NHS Consultant again who had suggested her condition had the potential to improve with the aid of steroid injections. The Council asked the OHU, on 23 May 2003, for his opinion on whether Mrs Eva might meet the criteria for IHER. He recommended redeployment for around a year in order to give the steroid injections sufficient time to work or for surgery to take place. He was not of the view that Mrs Eva was, at that time, permanently incapable of discharging efficiently the duties of her employment.  

43. The OHU continued to monitor Mrs Eva’s condition and, following a further examination on 17 July 2003, advised that he would recommend that she should see a hand specialist. Mrs Eva was referred to an upper limb disorder specialist by her Consultant Rheumatologist and advised the Council of such on 10 November 2003. However, Mrs Eva did not provide the Council with a report from the specialist until September 2004 by which time the Council had terminated her employment on grounds of capability.  
44. The Council contend that it would not have been reasonable to await the diagnosis of further consultants before reaching a decision regarding Mrs Eva’s eligibility for IHER. Mrs Eva wrote to the Council twice before her employment was terminated, on 15 January and 31 March 2004, saying that her specialist was of the opinion that she would never recover sufficiently to work again and asked to be formally retired through ill heath under the LGPS. The Council, however, took no immediate action on receipt of that information. Mrs Eva’s application was not passed to the OHU until 26 May 2004 by which time her employment had been terminated. The OHU obtained a report, dated 6 September 2004, from Dr Pearson, Mrs Eva’s specialist, who was of the view that Mrs Eva was permanently unable to undertake any employment. The Council, having considered the report, awarded Mrs Eva early payment of deferred benefits on the grounds of ill health under Regulation 31.
45. Dr Pearson’s report of 6 September 2004 clearly states that he had examined Mrs Eva twice before her employment with the Council was terminated. It is clear however that there was no regard in the Council’s opinion for that fact when considering Mrs Eva’s condition as at September 2004.  
46. The latest medical opinion available to the Council at the date of termination of Mrs Eva’s employment, was dated November 2003, an opinion still based on clinical findings at 17 July 2003, notwithstanding the fact that Mrs Eva had in the meantime been referred to, and seen by, a specialist. Nevertheless, when Mrs Eva complained shortly after the termination of her employment on 29 April, that letter was treated as an application under Regulation 31.

47.  In my view, the Council should have taken the opportunity then to consider whether Mrs Eva was permanently incapable of discharging efficiently the duties of her employment at the time her employment was terminated based on more up to date medical evidence. Albeit Regulation 27 bars the payment of an enhanced pension if the member does not leave local government employment by reason of being permanently incapable, there is no evidence that Mrs Eva’s entitlement to benefits under Regulation 27 was considered by reference to medical opinion based on evidence of her condition at the date of termination of her employment. In my judgement that is what should happen now. I am therefore remitting the matter to the Council for fresh consideration, having first sought a further opinion from Dr Pearson on Mrs Eva’s condition at the date she left employment (18 April 2004) and then having obtained a certificate from a suitably qualified independent registered medical practitioner. 
48. Mrs Eva submits that it was wrong of Dr Ashby to have made a diagnosis without having examined her. Whether the doctor who is asked to provide an opinion physically examines and talks with the patient is a matter for the judgement of that doctor. There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history.  

49. Mrs Eva contends that Dr Ashby was biased because of his employment with the Council and was not properly qualified as required by the LGPS regulations. Before making a decision as to whether Mrs Eva was permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body, the Council would have needed to obtain a certificate from a suitably qualified independent registered medical practitioner. That was not Dr Ashby’s role. He was employed by the Council in its OHU to aid the Council in managing sickness absence, assist employees in returning to work or, if appropriate, to recommend employees for ill-health early retirement, not to provide certification as to eligibility for IHER. Thus, there was no requirement for Dr Ashby to meet the criterion laid down in the Regulations.
DIRECTIONS

50. I direct that the Council shall properly, having taken further advice from Dr Pearson, consider whether Mrs Eva became entitled to IHER benefits under Regulation 27, and issue a further decision within 56 days of this determination. 

CHARLIE GORDON

Deputy Pensions Ombudsman

27 June 2008
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