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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A K Hayford

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondents
	:
	1. London Borough of Hackney (the Council)
2. London Pensions Fund Authority (LPFA)


MATTERS FOR DETERMINATION
1. Mr Hayford says that he should have retired from service with an ill-health pension under Regulation 27 of the Local Government Pension Scheme Regulations 1997 (1997 Regulations), rather than being given deferred benefits and allowed early access to his benefits on grounds of ill health under Regulation 31 a year later.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT LEGISLATION
3. Regulation 27 of the 1997 Regulations says:
“27. Ill-health
(1)Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant. 

(2)The pension and grant are payable immediately.

(5)In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  "permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

4. The relevant sections of regulation 97 of the 1997 Regulations say:

“97. First instance decisions
(1)Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

 (2)Any question whether a person is entitled to a benefit under the Scheme must be decided  - 

(a)in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and 

(b)in any other case by the Scheme employer who last employed him.   
…

(9)Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.”

MATERIAL FACTS

5. Mr Hayford was employed as a Road Person in the Council’s Integrated Civil Engineering Service from 8 August 1980 until 29 September 2000, when his employment was terminated on grounds of capability. His main duties were the re-laying of concrete/granite kerbs and concrete footways.

6. Mr Hayford suffered a sudden-onset collapse and loss of consciousness on 11 April 1999 for which he was admitted to hospital overnight. He was referred by his GP to Dr J Porter, a consultant physician in the Chest Clinic at Whipps Cross Hospital on 19 May 1999.
7. In his report to the GP, Dr Porter noted that Mr Hayford continued to suffer with repeated attacks of vertigo made worse on bending down or moving his head. He also continued to complain of sharp stabbing headaches. Dr Porter said that all tests were normal and he had told Mr Hayford that he was probably suffering from benign positional vertigo following a viral infection.
8. Dr Porter referred Mr Hayford to a consultant Ear, Nose and Throat (ENT) surgeon at Whipps Cross – Mr M Dilkes. In his referral letter Dr Porter said that Mr Hayford had suffered with an episode of dizziness and loss of consciousness, but that as he was a very heavy drinker, and having excluded a cardiac cause for his symptoms, they had been put down to alcohol withdrawal. Since that time he had suffered repeated symptoms of headaches and faintness. All tests had appeared normal. He felt that the symptoms had been unduly prolonged with Mr Hayford having been unable to return to work.
9. Whilst Mr Hayford was undergoing tests at Whipps Cross, he was referred to the Council’s Occupational Health Service as part of their sickness absence management procedures. In a brief report Dr S Smith, the Council’s Occupational Health adviser, declared that Mr Hayford was ‘currently unfit for normal duties’, and that she was unable at that time to give a prognosis but was pursuing further information from his GP.
10. On 23 August 1999, the Council wrote to Mr Hayford advising him that his case was being kept under review in accordance with their Sickness Absence Management Procedures and that potentially his continued employment was at risk.
11. In an update to the Council dated 8 September 1999, Dr Smith noted that Mr Hayford continued to be significantly unwell and that this was likely to be the case for the foreseeable future. She could not reasonably say that he was permanently incapable for work. Redeployment had been discussed, but it was felt that it would be difficult for him to manage lighter duties and that he was not suitable for more sedentary work.
12. By 22 October 1999 the Council was pressing for a final prognosis in order that management could make a decision about Mr Hayford’s future. Having reviewed him again, Dr Smith wrote to the Council on 17 November 1999 saying that in her opinion he was fit to return to work although it would take some time to build up his stamina.
13. Mr Hayford returned to work on 24 November 1999 but went off on long term sickness leave on 13 March 2000.

14. Dr Smith updated the Council again on 13 March 2000. Her report confirmed that Mr Hayford’s symptoms persisted and that he would need to remain off work for the foreseeable future. She said that if evidence became available to confirm that his was a permanent problem, he would need to be retired on grounds of ill-health.
15. In the first week of July 2000, Mr Hayford suffered a fractured ankle in a fall at home. In a further report to the Council, Dr Smith advised that she was still waiting for an hospital report that would help in deciding the permanency of his incapacity which would be necessary if he was to be considered for ill health retirement.
16. Dr Smith obtained a further report from Mr Hayford’s GP and wrote to the Council on 20 September 2000. She said that there was no realistic prospect of Mr Hayford returning to work, and that there was equally no prospect of redeployment. Additionally Dr Smith felt that Mr Hayford’s incapacity was appropriate grounds for dismissal on grounds of capability, but was not sure if the incapacity could be considered permanent. Referring to the GP report which included further reports from the specialist, Dr Smith said that there was no clear long term prognosis and that there were still further avenues of treatment to explore.
17. Dr Smith then discussed the case with another Occupational Health Physician, Dr A Robertson. Dr Robertson felt that Mr Hayford would recover fully from his broken ankle. He viewed Mr Hayford’s dizziness as episodic in nature, aggravated by movement such as the repeated bending required with his job. He felt the outlook for his condition in the long term was good and, having no evidence from specialists to state that his condition was permanently incapacitating, was unable to confirm the same himself. He said that any decision regarding the early release of pension would have to be deferred.
18. On 26 September 2000, Dr Smith wrote to the Council stating that she had consulted Dr Robertson and was of the view that Mr Hayford was incapacitated for work. However, she added that both she and Dr Robertson could not say that Mr Hayford was permanently incapacitated at this stage. 

19. At a sickness review meeting held on 29 September 2000, the minutes recorded that the panel could not determine any conflict of opinion between the various doctors as regards permanent incapacity: they all agreed that Mr Hayford was unable to undertake his duties as a Road Person, but were not unanimous in their diagnosis and were unsure as to when he could recommence work. No medical opinion confirmed that Mr Hayford was permanently incapacitated.
20. Following this review, the Council wrote to Mr Hayford advising him that his contract of employment would be terminated with effect from 29 September 2000. They noted that he had a further specialist examination scheduled for 3 November 2000 and if then the prognosis was permanent incapacity, subsequently substantiated by their own Occupational Health Physician, arrangements could be made for the early release of his pension.
21. With the assistance of his union, Mr Hayford appealed against the decision to dismiss him on, amongst others, the grounds that further medical evidence was still to be provided and that it was unfair to make a decision without this information.
22. Mr Dilkes report to Mr Hayford’s GP following the 3 November 2000 consultation stated that Mr Hayford’s main problem appeared to be loud ringing sounds on the left side of his head, and he had therefore been referred to another consultant at St Bartholomew’s Hospital in London on 12 December 2000.
23. The Council responded to Mr Hayford’s appeal against dismissal on 2 January 2001. They said that in their view he had not been fit for work since April 1999, some 18 months before he had been dismissed, and that this was a reasonable period of time over which to assess his ill health. They noted that he had been signed off for a further six months and that there was no reason to be optimistic about a return to work. Whilst redeployment had been considered they did not feel that the Council  had any option but to end his employment.  He was dismissed with effect from 29 September 2000.
24. My office asked the Council for evidence of the certificate it had obtained from an independent registered medical practitioner, in considering whether or not to pay Mr Hayford an ill health pension from the date his employment was terminated. The Council has not been able to provide it but has referred to Dr Smith’s letter of 26 September 2000.

25. Mr Hayford said that he wanted to take his case to an Employment Tribunal, but the Council pointed out that their discussions had been exclusively around access to an ill-health pension rather the rights and wrongs of ending his employment. They said that ill health retirement had been considered, but the advice from their Occupational Health Physician was that she had no evidence or opinion from his specialist that his condition was permanently incapacitating and therefore no decision to award a pension under the LGPS rules could be made. He was advised to submit any further medical evidence that would support his case to the Council’s Occupational Health Service.
26. Mr Hayford made an application for the early release of his deferred benefits on 6 September 2001. He obtained the support of his GP who wrote to the Council’s Occupational Health Service on 18 December 2001. In his letter, the GP wrote that he was still awaiting a definitive diagnosis from ENT at Pilgrim Hospital, Boston. He felt that Mr Hayford’s complaint would be labelled Meniere’s disease and said that he considered this to be a chronic problem, unresponsive to treatment, and that Mr Hayford would never be fully fit again. He enclosed copies of reports from Pilgrim Hospital dated May, July and December 2001.
27. The additional medical evidence was considered by Dr Smith and Dr Robertson. Dr Robertson then saw Mr Hayford on 17 January 2002 when he noted the symptoms to be vertigo, poor balance, tinnitus and high tone (hearing) loss. He also noted the high risk nature of his job in that it was physically demanding, involving much bending and the use of dangerous heavy machinery. Dr Robertson considered that Mr Hayford was ‘currently disabled, probably permanently disabled from high risk job’. His advice to the Council was that Mr Hayford should receive early payment of his deferred benefits on the grounds that he was now permanently disabled.
28. Mr Hayford’s deferred benefits were put into payment with effect from 7 September 2001.

29. Mr Hayford then claimed that his benefits should have been put into payment immediately following the termination of his contract of employment. The Council responded to this request on 9 December 2002, and reaffirmed that they had no medical evidence at the time his contract of employment was terminated to indicate that his incapacity was permanent, i.e. until at least age 65. However, following his application for early release of his deferred benefits, additional medical evidence considered by the Occupational Health Physician suggested that his condition had deteriorated and that he was by that time permanently incapacitated.

30. Mr Hayford then instigated IDRP stage one claiming that his benefits should have commenced following the termination of his employment. Mr G, the appointed person, at the LPFA found that the medical opinion upon which the Council relied when making their decision was provided by a practitioner who could not be considered independent in the terms of the Regulations. He therefore obtained an opinion from another independent registered medical practitioner, Dr Simpkin, who reviewed all of the material available.

31. Dr Simpkin identified that Mr Hayford was a heavy drinker and had been abusing cocaine prior to his collapse in April 1999, and that these factors may have been contributory, or even caused his health difficulties. He felt that on the basis of the medical evidence, it would have been unrealistic to have declared him permanently unfit for employment in September 2000, and he well understood the decision to terminate his employment at that time.
32. Dr Simpkin noted that during 2000 and 2001 Mr Hayford began to suffer disturbing tinnitus, and this with a degree of deafness in his left ear and episodes of disabling dizziness were the hallmarks of Meniere’s disease. He noted that although the symptoms had worsened and were resistant to medication, there was no further mention in the notes of alcohol or drug abuse. He took the view that taking into account the fact that Mr Hayford’s employment involved physical work and the use of heavy power tools and equipment, by January 2002 there was sufficient evidence to regard him as being unfit for such employment.

33. Mr G found that there were flaws in the original decision making process, but that the separate independent medical advice that he had sought confirmed the decisions originally made by the Council.

34. Whilst Mr Hayford provided Mr G with further letters from his GP confirming the diagnosis of Meniere’s disease and stating that this was what Mr Hayford had been suffering from in 1988, Mr Hayford does not appear to have instigated IDRP stage two, although he was advised of the process in the stage one letter.
CONCLUSIONS

35. Regulation 97 of the 1997 Regulations (as amended) states: “…any question whether a person is entitled to benefits under the Scheme must be decided …by the Scheme employer who last employed him…”. The decision as to whether Mr Hayford was entitled to ill health early retirement from the Scheme was one that had to be made by his employer, the Council. LPFA as administrators of the Scheme have no part to play in this decision. I therefore do not uphold the complaint against LPFA.
36. The issue I have to consider is whether or not the Council properly considered Mr Hayford for an ill health pension at the time his employment was terminated.

37. In order to be entitled to a pension under Regulation 27 of the 1997 Regulations, Mr Hayford had to be permanently incapable of discharging efficiently the duties of his employment, or a comparable employment, because of infirmity of mind or body. Permanently is defined as until, at the earliest, his 65th birthday. The decision as to whether he meets these requirements fell to the Council in the first instance, having obtained a certificate from an independent registered medical practitioner.

38. At the time that Mr Hayford’s contract of employment was terminated, consideration was given to whether he qualified for ill health early retirement. The Council obtained advice from Dr Smith before making its decision on the matter. The Council has referred to Dr Smith’s letter of 26 September 2000 (see paragraph 18), as the certificate from an independent registered medical practitioner as required under regulation 97(9) of the 1997 Regulations.
39. An independent registered medical practitioner under the Regulations is a person who 

· is qualified in occupational health medicine;

· is approved by the appropriate administering authority;

· has not previously been involved in the case in any way, and;

· is not and never has been the representative of any party in the case

40. Mr G in reviewing Mr Hayford’s complaint under stage one of IDRP found that the Council’s decision was flawed, because Dr Smith could not be considered to be independent in terms of the 1997 Regulations. I agree. Dr Smith had previously been consulted by the Council with regard to the separate matter of the continuance of Mr Hayford’s employment. 

41. However, instead of remitting the matter back to the Council, Mr G obtained an opinion from Dr Simpkin who confirmed Dr Smith’s view. As Dr Simpkin’s opinion was obtained and considered by Mr G. That means that the Council has never properly considered Mr Hayford for an ill health pension under the provisions of the 1997 Regulations, at the time his employment was terminated. I therefore uphold the complaint against the Council. The appropriate directions are set out below.
DIRECTION
42. Within 56 days of the date of this determination, the Council shall decide whether Mr Hayford should receive an ill-health pension under Regulation 27, including obtaining a certificate from an appropriately independent medical practitioner as required by that regulation as to his state of health at the time.
43. In the event that the Council decides in Mr Hayford’s favour an increased pension and past instalments will be due from LGPS.  The Council is to pay interest on such arrears as are due at the reference bank rate. 
TONY KING

Pensions Ombudsman

27 May 2008
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