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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Garthley

	Scheme
	:
	Railways Pension Scheme - Scotrail Section

	Respondents
	:
	The Trustee Case Committee (the Committee)


Subject
· Mr Garthley is dissatisfied at a decision by the Committee not to award him ill-health early retirement benefits.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld because the Committee has not given proper regard to what other roles may be suitable for Mr Garthley.
DETAILED DETERMINATION
RELEVANT PROVISIONS OF THE SCHEME RULES AND BOOKLET

The rules of the Scheme provide:

‘“Incapacity” means bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the Member carrying out his duties, or any other duties which in the opinion of the Trustee are suitable for him.
“Minimum Pension Age” means the Member’s 60th birthday.

5D Early Retirement through Incapacity
A Member who leaves service because of Incapacity before Minimum Pension Age having completed at least 5 years Qualifying Membership shall receive immediate benefits calculated as described in Rule 5A (Retirement between Minimum Pension Age and Age 65) and Rule 5B (Lump sum on Retirement between Minimum Pension Age and Age 65) and payable from the day after leaving Service.’
The members’ Scheme booklet states:

‘You can apply for ill-health benefits when you leave work if…a doctor appointed by the committee provides medical evidence that because of ill health you cannot carry on your current job or any other suitable job (other than temporarily)…’

Material Facts
1. By way of background, this complaint originates from an earlier complaint determined by this Office under reference R00561, which also concerned an application for ill-health early retirement benefits that had been rejected.  As part of this application, Mr Garthley was examined by Dr P Warnock of BUPA Wellness, who completed a report for the Committee on 2 February 2005.  He described Mr Garthley’s condition as follows:

‘1
Recovering from operation for ventral/umbilical hernia December 04

2
Angina Pectoris

3
Arterial Hypertension

4
Gout

5
Morbid obesity

6
Tobacco addiction

7
Fused great toe (osteoarthritis)

8
Psychological disturbance

1-8 resulting in limited functional physical capacity.’
2. In a letter to the Committee accompanying the report, Dr Warnock said:
‘My Understanding is that First ScotRail have gone to some lengths to try and secure a redeployment post but without success.  On the available information, I would accept that he is unfit and probably permanently so for his current substantive post.  However, I think he should be fit to undertake an alternative sedentary occupation.  The picture would be capable of some improvement if Mr Garthley addressed the risk factor issues.’
3. In the section of the report asking the doctor to describe the types of work which could be performed, Dr Warnock has said:
‘Sedentary or similar work e.g. office or call centre work.’
4. The Committee was directed to reconsider Mr Garthley’s application.  In his Determination of 22 February 2008, Ombudsman Tony King had concluded:
‘The Committee accepted Dr Warnock’s report; it considers Mr Garthley is able to do such a sedentary job.  But it does not follow from his being able to do it that it is suitable.  It is not clear that the Committee reached any conclusion as to suitability at all.  The logic of their refusal of his application is that a sedentary office or call centre job was suitable for Mr Garthley.  Such jobs are not suitable for everyone and there may be other (not necessarily medical) reasons, including aptitude and ability why Mr Garthley is in fact unsuited to an office or call centre job.  I cannot see that the Committee has considered that.  

The Committee does not have to come up with a specific alternative job for Mr Garthley, but it should nevertheless be able to explain why a certain type of role would be a suitable one.’
5. Mr King’s Direction to the Committee was:
‘Within 28 Days of this Determination, the Committee shall reconsider Mr Garthley’s original application for incapacity benefits.  If it decides that there are other suitable duties that Mr Garthley could reasonably undertake, there should be an explanation as to why the Committee considers such duties to be suitable.’
6. The Committee sought further medical evidence in response to the Determination and asked for a report from Dr S McVittie, Consultant Occupational Health Physician.  As part of Dr McVittie’s information gathering, Mr Garthley was seen by Occupational Health Physician Dr J Wilcox on 9 May 2008.  Dr Wilcox wrote to Dr McVittie and said:
‘…You have asked me to consider Mr Garthley’s functional capacity including his mobility and ability to work with specific reference to the situation as it pertained in February 2005 and whether there has been any appreciable change…

…There was no evidence of any mental incapability at present and from the history and contemporaneous notes there was no evidence of any mental incapability around February 2005.  I think he would have coped with an office job around that time and in fact that was the recommendation made by the occupational health physicians who saw him.  His GP at that time had stated that he would be suitable for work although not perhaps heavy physical duties.

In summary there have been some changes to Mr Garthley’s health since last reviewed in February 2005.  He has developed some further medical conditions which are now stabilised and he awaits an operation (gastric banding) to help reduce his weight and which may improve his mobility.  In February 2005, from the evidence available to me, he was fit for work but not fit for heavy physical duties.’
7. In June 2008, Dr McVittie submitted a report to the Committee, which summarised Dr Wilcox’s assessment and quoted directly from it.
8. The Committee considered Mr Garthley’s case at their meeting of 9 July 2008, having deferred the matter from the 12 March 2008 meeting whilst the further medical information could be obtained.  Medical adviser Dr N Mitchell-Heggs of BUPA Wellness was present to assist the Committee.  The minutes of the July meeting state:
‘The Committee carefully reviewed all of the evidence on the case, including the most recent reports, and decided that Mr Garthley would not become capable of doing his duties of Train Dispatcher but they were not satisfied that he would be incapable of other duties from the time at which he left employment on 19 February 2005.  The Committee believes that there are suitable roles available to Mr Garthley, based on the fact that a Train Dispatcher needs to be able to process complex information and maintain concentration, that his mental functioning is unimpaired and that he has a record of substantial educational and work related achievements and is highly literate.  Consequently, the Committee did not consider that the applicant met the criteria in the rules for the award of an incapacity pension and therefore DID NOT UPHOLD Mr Garthley’s appeal…

…A discussion took place regarding the Pensions Ombudsman’s advice to provide ‘other suitable duties’.  The Committee felt it was not their role to suggest other suitable duties…’
Submissions  
9. Mr Garthley’s representative has said:
9.1. Mr Garthley does not have a substantial record in any area and that he is not highly literate.  Many of the qualifications noted by the Committee are standard training requirements that he would have received as a matter of course throughout his employment.  His academic achievements date back to 1962 and 1970.

9.2. None of the medical advisers specify a particular job for which Mr Garthley would be suitable.

9.3. The Committee has based its decision around the fact that Mr Garthley’s mental functioning is unimpaired and that ‘a train dispatcher needs to be able to process complex information and maintain concentration’.  This statement is misguided as Mr Garthley has been certified unfit to be a train dispatcher.
10. The Committee has said:
10.1. Mr Garthley has a range of qualifications which indicate mental agility in his youth and the doctor has confirmed that this has not been impaired.
10.2. The relevant rule states that the incapacity must prevent the member from carrying out his duties or other duties which in the opinion of the Trustee are suitable for him.  The test is not ‘carrying out his duties, or any other duties which are suitable for him’.  The test is also not ‘carrying out his duties, or other duties which in the opinion of the Trustee and the Member are suitable for him.’  Once these terms are appreciated, it cannot be maladministration for the Committee to operate within the scope of that test – reaching its own opinion having considered carefully what factors it wishes to and acting in good faith and not perversely.
10.3. The Committee has satisfied this test in respect of Mr Garthley, having concluded in March 2005 that the relevant factors for suitability are mental and physical incapacity.  The Committee concluded that sedentary duties were suitable for him and he was not prevented from undertaking these.  The 2005 medical advice was confirmed by Dr J Wilcox in May 2008.  Having reconsidered the position in July 2008 as directed by the Ombudsman, the Committee’s opinion remained that Mr Garthley’s mental and physical capability on leaving service in 2005 did not prevent him from carrying out sedentary duties.
10.4. It should not be the position that the applicant is involved in judging what duties are suitable.  A test that goes beyond mental and physical capability will inevitably lead to the Committee having to identify specific jobs for applicants.  By taking additional factors into account the Ombudsman is substituting his own views for those of the Committee.  The test should be whether the Committee has acted unreasonably so as to be perversely causing injustice
10.5. The test refers to ‘duties’ – activities at work and not other jobs that the applicant would be suited to.  It is therefore entirely logical for the Committee to conclude that to qualify for an incapacity benefit Mr Garthley had to be prevented through mental and bodily incapacity or physical infirmity from doing his then current physical duties as a Grade A Station Attendant, which comprised both physical and mental aspects, and from doing other sedentary only duties (which comprised only mental aspects).
10.6. The Committee’s opinion on the relevant factors for suitability of other duties is both sensible and proportionate in the context of administering the Scheme.  Without prejudice to the submissions set out in paragraphs 10.2 and 10.3, any test that goes beyond these factors would be dangerously vague.  If the Committee is not able to set its own boundaries for what it considers relevant for suitability then the test will be open-ended.  A member could challenge the Committee and raise all sorts of factors that would disqualify him from being suitable for the nature of duties the Committee considers are suitable.  Such factors could include taste, self worth, attitude of mind, convenience, travel and lifestyle.  
Conclusions
11. The Committee was directed to reconsider Mr Garthley’s application.  The Determination set out that the Committee did not have to come up with a specific job for Mr Garthley, but it did have to explain why it considers a certain type of role to be suitable.  It has been accepted that Mr Garthley is incapable of carrying out his old role, and the rules of the Scheme are clear that consideration then has to be given to his ability to undertake “other duties which in the opinion of the Trustee are suitable for him”.  
12. The Committee has now essentially said that there must be suitable roles available to Mr Garthley, on the grounds that his mental functioning is unimpaired and that his previous role required a degree of intelligent thought.  They have specifically rejected the notion that they should consider what other “suitable” duties might be. Had the intention of the rules been that the test was purely one of capability, the word “suitable” would have been omitted. That word must add something, and the Committee must demonstrate why, in its opinion, other roles are suitable. In my view therefore the Committee should have gone further in considering what other duties it believes are suitable for Mr Garthley.  In considering suitability, it does seem to me that it may be necessary to take into account a number of factors.  It is not for me to prescribe those other factors. They would include of course mental and physical ability, but might also include things such as the previous earning capability, status, and possibly compatibility with previous career experience.  I would not go so far as to say that it would be unreasonable to expect a dramatic change of career path, perhaps with appropriate retraining, but it would in my view be quite wrong to ignore completely what a person had been doing, perhaps for many years.  It is ultimately up to the Committee to decide what reasonable factors beyond mental and physical fitness to take into consideration when assessing suitability, but it does have to demonstrate that it has considered suitability as required by the rules. For these reasons it is not enough simply to say that, given a degree of mental capacity, there must be other suitable work.  

13. The Committee has said that the suitability of other duties is a test to be applied by it alone, because the rules contain the word “opinion”. I would not disagree; however, that does not give the Committee carte blanche to decide that something is suitable regardless. Their decision must not be perverse, and open to challenge if it is felt that it is. That is not to say that somebody else – whether it be Mr Garthley or myself – usurps the Committee’s function, rather that the Committee must give reasons for its decision as to what is in its opinion suitable, so that the reasonableness of that decision can if necessary be tested. The Committee has not gone far enough in demonstrating that it has had regard at all for what duties, perhaps of a sedentary nature, are suitable for Mr Garthley.  No type of suitable duties, sedentary or otherwise, are mentioned in the minutes of the Committee’s July 2008 meeting, so it is impossible to test the reasonableness of the Committee’s views on suitability. Accordingly, I direct the Committee to reconsider this matter so that its view on what is suitable for Mr Garthley can be seen to be reasonable.
Directions

14. Within 28 days of this determination, the Committee is to reconsider Mr Garthley’s application with the medical evidence currently available taking into account my comments in paragraphs 12 and 13 above.
CHARLIE GORDON

Deputy Pensions Ombudsman

17 April 2009
- 6 -


