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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W Ferguson

	Scheme
	:
	Spearflex Executive Pension Scheme (the Scheme)

	Respondents
	:
	Mr D Collins, Trustee of the Scheme


Subject
Mr Ferguson has complained that a transfer value was unavailable to him for some time.  He also disagrees with the transfer value that he has now been offered because: (1) he does not consider that the administration costs of the Scheme and costs to refurbish Pelham House (the Property), an asset of the Scheme, should be paid by the Scheme; (2) he does not agree with the value of the refurbishment costs; and (3) he is dissatisfied with the proportion of the Scheme’s value that he has been offered.
The Deputy Pensions Ombudsman’s determination and short reasons

The main part of the complaint should not be upheld because: 
· The rules of the Scheme set out which body should pay the administration fees.
· It is not unreasonable having regard to the circumstances and terms of the lease that the Scheme as landlord should pay the cost of any refurbishment.
· There is no maladministration in the proposed method of valuing Mr Ferguson’s deferred entitlement.

.

DETAILED DETERMINATION
Material Facts

1. The Scheme is a small self-administered arrangement which was set up in March 1999 to provide money purchase benefits to its two members, Mr Ferguson and Mr Collins who were also trustees of the Scheme and shareholders of the Company.  There was a third Company shareholder (Mr S) who was not a member of the Scheme.  James Hay (now Rowanmoor) are the Managing Trustees but are not respondents to this complaint.  
2. It was recommended in an actuarial report, completed on the Scheme’s inception, that the Company contribute £37,700 on behalf of Mr Ferguson and £50,000 on behalf of Mr Collins into the Scheme. These funds came about as a result of a one-off profit made by the Company. The report assumed that the cost of providing benefits would be met by an annual contribution which would increase in the future in line with salary increases.
3. In May 1999, the Trustees purchased the Property with the aim that it would be let to, and used by, the Company.  It was established initially that the commercial annual rent for the Property would be £7,000 per annum.
4. Between June and August 1999, the Property underwent a refurbishment, essentially paid for by the Company - their own workforce and materials were used.  Mr Collins has said that this refurbishment cost a total of £36,147, plus VAT.  The Property remained as business premises for the Company, but the Company did not make any rental contributions directly into the Scheme until the cost of the refurbishment had been offset against rental arrears.  The commercial rental value after the refurbishment took place was estimated by a Chartered Surveyor to be £9,000 per annum.  No rent has actually been paid and no further contributions have been made into the Scheme.
5. The minutes of a meeting of the Trustees held on 5 July 2000 state:

‘There was some discussion on the treatment of the costs incurred in the refurbishing of the property which included installation of toilets, heating and network cabling all of which would clearly remain in the property in the event of future sale.  Mr [J] [a chartered accountant] explained the relative advantages and disadvantages of retaining costs within the Company or reimbursing the Company by the Trustees and whilst subject to confirmation, Mr Ferguson believed it unlikely that the Trustees would be asked to reimburse the Company.
In the event that the Trustees were asked to reimburse the Company, consideration would be given to the Trustees registering for VAT and opting to tax the property.’

6. Mr Ferguson left employment with the Company in November 2001 and no longer holds any shares.  He retains a deferred entitlement within the Scheme.  
7. Scheme accounts for the year ended 30 March 2003 show Scheme assets of £117,198 and £9,006 investment income.  No Scheme accounts have been completed since then. 

8. In July 2003, there was a settlement between Mr Ferguson, Mr Collins and Mr S with regard to the Company.  The settlement stated:

‘Clause 7

The company and its Directors agree to co-operate with the Trustees of the Company Pension Fund to resolve any outstanding issues and to allow Mr Ferguson to receive the transfer value from the fund, so that the Trustees are in a position to deal with Mr Ferguson’s payment of his transfer value by July 2003.
…..
Final Clause

The settlement between Mr Ferguson, the Company, Mr Collins and Mr S is in full and final settlement of all issues arising between the parties, save for the enforcement of any of the agreement and obligation referred to therein.’

9. In November 2003, a Chartered Surveyor valued the Property at £160,000 with an annual rental value, assuming a long lease on normal commercial terms, of around £10,500 to £11,000.

10. Mr Ferguson had first requested a transfer value (but did not specify a destination) in 2003.  Mr Collins did not respond to this request.
11. In April 2004, Mr Ferguson wrote to James Hay to set out his case and said:
‘As I indicated verbally, for an immediate settlement, I am prepared to accept scenario b viz. a transfer value of £80,000 if paid within 14 days.’
12. On 20 April 2004, James Hay wrote to Mr Collins and said:

‘…It then depends…..whether Mr Ferguson receives 43% of the fund or 50%.  The two figures would be £68,000 or £80,000.  This is up to both of you to decide.

I would say that the fees cannot be taken into account as these were invoiced to and paid for by the Principal Employer.  Should it be necessary to correspond further on this matter the Scheme will be invoiced on a time spent basis.

I would therefore urge you to resolve matters as soon as possible.’

Again, there was no response from Mr Collins.

13. In January 2005, Mr Ferguson wrote again to James Hay and said:

‘In light of all that is said above I would be prepared to accept a settlement of £100,000 even though I believe that to be less than is properly due.  I make this offer to bring matters to a close and avoid further time and expense by James Hay, OPAS and myself.’
14. Mr Collins did not provide a substantive response to any of Mr Ferguson’s requests and, in September 2006, on the advice of the Pensions Advisory Service, Mr Ferguson reported the matter to the Pensions Regulator.  The Pensions Regulator did not take any action at this time.
15. In November 2007, Mr Collins, describing an offer that he had recently made, said:
‘I made the offer of £64,000 on the basis of a 57%/43% split and a reasonable valuation of the work carried out by the company…In the interests of resolving this matter, I would offer Mr Ferguson £70,000 to resolve the matter.  In his heart of hearts he will know that is a reasonable assessment of what is due to him.’
In response to this, Mr Ferguson said:
‘In my “heart of hearts” I do not agree that the split should be 43:57 nor do I believe that it is right for the Trust to bear the refurbishment costs.  However, in the interests of reaching a settlement I am prepared to concede on both counts.’

16. Mr Ferguson first applied for a transfer of his deferred benefits from the Scheme specifically to a SIPP, managed by Denton’s, in April 2008.  In June 2008, he wrote to my office and said:
‘I believe the fair transfer value is £140,000 but I would be prepared to accept £120,000 for a prompt, full and final settlement.’
17. In July 2008, Mr Collins sent a detailed response to my office.  This contained an explanation of how the Scheme was valued and stated that Mr Ferguson was entitled to 43% of the Scheme value, which totalled £79,336.95.  In response to this, Mr Ferguson wrote to my office and queried the deductions that had been made to the Scheme’s value.  He concluding by saying:

‘I reiterate my previous offer to accept a transfer value, in view of the lower than expected value of the property, of £100,000.’

18. Also in July 2008, a chartered surveyor completed a valuation of the Property for Mr Collins and said:

‘Whilst the market has generally increased in recent years, rental yields in Havant have not to any appreciable extent and as such I do not feel the market value has changed a great deal.

I am of the opinion that the current market value of the freehold premises, assuming vacant possession, is in the sum of £165,000.’

19. Both parties to the complaint accept that, on 1 July 2008, the Scheme had a total value of £244,500, made up of the Property together with rent due of £79,500.  Both parties accept that the valuation fee of £264.38 should be deducted from the transfer value.  Both parties also accept that the administration fees were £14,713 plus VAT.
Submissions
20. Mr Ferguson has said:
20.1. The minutes of the 5 July 2000 trustee meeting confirm that he did not expect the Scheme to pay for the refurbishment work.  This is because it was a small marginal cost – Spearflex’s own labour and many surplus materials were used.  These minutes also show that if the Scheme was to reimburse the Company, the Scheme would also have to register for VAT.
20.2. In general, a landlord could be expected to bear refurbishment costs where they have authorised the work before it commences, such work is independently contracted on a competitive tendering basis and when it represents a sound investment.  He does consider that any of these conditions have been met in this case.

20.3. The amount of £36,147 plus VAT first appeared in November 2003, over four years after the work was completed and three months after the legal settlement between the Company and himself.  He does not accept that the costs were £36,147 plus VAT and says that it was unfair and tax inefficient for such costs to be borne by the Scheme, which did not commission the work.  He considers that a more realistic figure would be around £12,000, half of which was for the new telephone system and carpet.
20.4. He believes that the level of rent prior to the purchase was £8,000 per annum (immediately before the purchase by the Scheme the Property had been let to a firm of accountants), although even if one accepts the £7,000 which has been quoted, it would take 18 years for the cost of the refurbishment (£36,000) to be recovered from the increase in rent (£2,000).  
20.5. A 50/50 split between him and Mr Collins would be a fair distribution.  When the Scheme was set up it was on the understanding that the split would be 50/50 despite him having four times more service than Mr Collins.  He accepts however a share of the responsibility for the lack of clarity which is now apparent.  The 43/57 split relates not to employees’ contributions but to employer’s.  He is however willing to reluctantly accept a 43/57 split in order to resolve the matter, as long as the other matters are resolved to his satisfaction. 
20.6. The rate of the contributions was primarily a device for calculating the maximum pension payments that the Company could make.  

20.7. As he was a 45% shareholder of the Company, and Mr Collins was a 10% shareholder, he lost more as a result of the decision to pay the one-off profit of £85,000 into a pension scheme.  This is because firstly, more was apparently invested into the Scheme on Mr Collins’ behalf.  Secondly, as a greater shareholder he would have gained more had the £85,000 been taxed and distributed.  Had the refurbishment cost of around £36,000 been charged to the Scheme whilst he was still a shareholder, the Company’s profits would have increased by around £21,600 after tax.  As a 45% shareholder, he would have received get a greater benefit than Mr Collins.  As it is, he is no longer a shareholder so cannot benefit from the increase in Company profits – Mr Collins and the other shareholder will reap the full benefit of this, and it will more than offset the reduction in Mr Collins’ pension entitlement.  However, the cost to his share of the Scheme’s value – 43% of around £36,000 – will still be deducted, so there is a loss of around £15,500. 
20.8. It has been implied that the refurbishment led to the capital value of the Property increasing from £85,000 to £160,000, but he considers that 90% of the increase can be put down to the general increase in the property market. 

20.9. He accepts that the Scheme should pay its reasonable administration costs.  It was James Hay’s judgement that this was not in fact the case.
20.10. He believes that a settlement of £100,000 would represent a fair amount, leaving Mr Collins with the remaining £144,000 and future rental income.

20.11. Over £90,000 of rent remains outstanding to date, and if this had been collected from 1999, it could have been invested and hence grown in value.  Similarly, had he received his transfer value earlier, he would have had the opportunity to invest these funds and benefit accordingly.
21. Mr Collins has said:
21.1. There was no good reason why the Company should have to pay for the costs of refurbishment.  It would be strange for a tenant of a property to pay for both the cost of a refurbishment and also to have their rent increased as a result.  
21.2. The issue of the payment of costs was discussed at the trustees’ meeting on 5 July 2000.  In the minutes of that meeting, Mr Ferguson acknowledges that charges were due, and from the wording it is implied that these are substantial enough to be discussed together with the possibility of VAT registration, if a request to repay the charges was made.  Subsequent to that meeting, Mr S (who was an equal shareholder with Mr Ferguson but was not a member of the Scheme) had queried the cost to the Company, and the rent was withheld pending resolution.  Mr Ferguson, as Chief Executive, would have been aware that the Company could not carry the costs.  In his dealings with the Company in this matter and subsequent matters leading to his dismissal as a Director, Mr Ferguson has failed to differentiate between various personal interests and that of the Company, which has its own legal identity.  
21.3. The work was commissioned and completed and as such was billable as a normal commercial transaction.  In a court of law the Company would have every right to claim the sum identified.  If the work had not been carried out by a subsidiary of the Company, the Scheme would have had the work carried out by another builder and would have had to pay the charges.  These without doubt would have been much higher.  The refurbishment was a major one and the cost was not small.  There was not a large amount of surplus Spearflex materials used on the refurbishment.  It would have been difficult to let the Property without the refurbishment.
21.4. At the time the Scheme was set up the share ownership profile was Mr Ferguson 45%, Mr S 45% and himself 10%.  Mr S did not feel that there would be any benefit to him in joining the Scheme.  If the cost of the refurbishment was to be borne by the Company rather than the Scheme, this would be a further inequity for Mr S.  A provision in the Company accounts for reimbursement for the cost of the work was taken into consideration when Mr S sold his shares, addressing some of the inequity arising from his non-participation in the Scheme.

21.5. The work that was carried out was approved by Mr Ferguson as a trustee of the Scheme.  Mr Ferguson was also the Chief Executive of the Company at the time of the refurbishment.  He (Mr Collins) was a trustee, director and 10% shareholder.
21.6. The work completed was a total refurbishment of the building interior and considerably enhanced both the rental and the capital value.  This is backed up by the valuation letter.  Mr Ferguson has not challenged the detail of the assessment of the refurbishment costs.  

21.7. There was a general awareness of the differing contributions made on behalf of the beneficiaries at the time the Scheme was set up.  Both he and Mr Ferguson were aware of the different contributions that were made on their behalf at that time.  The split was arrived at because of Mr Ferguson’s existing pension arrangements and his ability to achieve the maximum allowable under the regulations prevailing at that time.  Mr Ferguson was fully aware of the differing contributions and he is being disingenuous if he claims otherwise.

21.8. The differing rate of contributions was not deemed to be an issue as the purpose was to establish maximum allowable benefits for both directors, based on salary and years of service, rather than capital invested on their behalf at the outset.  It was understood that there may have been opportunities in the future to equalise either the contributions or benefits by other means, but this was ultimately not possible because of the break up of the business relationship.  
Conclusions
22. It is clear that there has been a serious breakdown in relations, and matters have now been dragging on for an inordinate length of time. In shaping my conclusions I will endeavour so far as possible to allow the parties now to draw a veil over the various issues in dispute.

23. The first part of Mr Ferguson’s complaint is that a transfer value was unavailable to him for some time.  There is no dispute that Mr Ferguson is entitled to both a transfer value quotation and to a transfer of benefits from the Scheme.  It is clear that Mr Collins, as Trustee of the Scheme, could have acted much sooner in response to Mr Ferguson’s first request for a transfer value in 2003, and the fact that he did not do so until 2007 is maladministration.  However, while I have taken into account Mr Ferguson’s comments about the initial scheme contribution and subsequent cost of refurbishments being taken from the Scheme’s value as being unfairly in Mr Collins’ favour, he has nevertheless retained an interest in the Scheme, which has benefitted both from increased property values and accruing rental income.  Furthermore, as both Trustee of the Scheme and 45% shareholder of the Company on the Scheme’s inception, Mr Ferguson was partly responsible for the way the Scheme was set up and the fact that rent was never actually paid.  He also should have been aware of the implications of using the one-off profit as a pension contribution and would have been able to either stop it altogether or clarify in writing at the time how the contribution was to be applied. 
24. The central dispute is the value of the amount to be paid.  Once Mr Collins had made an offer, the primary reason for the delay in payment of the transfer value seems to have been because Mr Ferguson and Mr Collins were unable to agree on their respective shares.  Mr Ferguson refused to accept a detailed offer when it was eventually presented by Mr Collins in July 2008, so it seems unlikely that matters could have progressed any more rapidly had that offer been forthcoming sooner.  
25. Turning to the second part of Mr Ferguson’s complaint, while I have taken into account the fact that the Company seems to have met the administration fees for the Scheme in the past, the Rules (see Appendix) ultimately set out who is responsible for paying these fees, and the Rules state that, in the absence of any other agreement, it is the Scheme that should make these payments.  I have not seen any evidence of such an agreement and while I have taken into account James Hay’s letter of April 2004, this does not override the Rules.  Consequently, I do not consider it inappropriate that the Scheme bears the burden of the administrative costs.

26. With regard to the cost of the refurbishment, the copies of the minutes provided do not show that any definite agreement was reached between the Trustees as to whether the Scheme or the Company should be responsible for the costs.  Mr Collins has said that it would be strange if the Company, as tenant of the Property, were to pay for both the cost of refurbishment and also have its rent increased as a result of the improvements that had been made.  However, the Company in turn has clearly benefitted from having the Property improved and would also have had tax relief on any expenditure incurred and on any increased rent contribution.  On the other hand, the Scheme, as landlord of the Property, has not had to raise funds in order to finance the refurbishment, as would otherwise have been the case.  
27. It is unfortunate that arrangements were not more properly documented as might have been the case in an arm’s length landlord:tenant situation, in which one would expect the leasehold agreement to stipulate respective responsibilities.  There is no explicit provision within the Lease (see Appendix) with regard to major alterations or refurbishment.  However, it does specify what expenses the Company, as tenant, is responsible for.  These include basic decoration and maintenance.  Moreover, to the extent the tenant may be obliged to make structural alterations to the building, for example if there is a statutory obligation imposed on it, the Scheme, as landlord, is required to contribute towards the costs, according to the extent to which they had benefitted.  It is implicit therefore that, as the Lease specifically sets out a circumstance in which the tenant should pay towards major structural changes or improvements, that in other circumstances that should be the landlord’s responsibility.  I observe also that major refurbishments are perhaps more typically likely to be a landlord’s responsibility, with decoration and the like, the tenant’s.  Combine all that with the fact that the Company is, in theory at least, paying increased rent as a result of the improvements, and I am driven to conclude that it is not unreasonable that the Scheme, as landlord, should bear these costs.  
28. Mr Ferguson has questioned the cost of the refurbishment, he has said that these should in fact be around £12,000 but there is no further evidence to support this assertion, and Mr Collins has provided a detailed summary of the work completed (see Appendix). There can be no doubt, given his position in relation both to the Scheme and to the Company, that Mr Ferguson would have been privy to matters relating to the refurbishment at the time. Clearly the ensuing breakdown in relations makes it particularly unfortunate that matters were not more properly formalised, but Mr Ferguson can hardly be said to be blameless in this respect. I see no overall advantage now in prolonging this investigation in an attempt to establish just what work was undertaken and whether the charge is reasonable. I am prepared to accept as a fact that the charges are in all the circumstances reasonable.   
29. The Scheme does seem to have been run on a rather informal basis.  There are not the regular accounts and actuarial reviews one might expect to see. It would be difficult to envisage a commercial landlord allowing rent to go unpaid for so long.  To a large extent therefore those involved in setting up the arrangements are the authors of any resulting misfortunes or misunderstandings.   
30. With regard to the split of the fund, it is of course disappointing that this was not made clearer at the outset; a further reflection of the informal nature of the arrangement.  If it had been, then one suspects that the issue of the split of the fund now would have been resolved more amicably.  As it is, there is little more than the actuarial report presented on the Scheme’s inception.  This shows a contribution split of 57/43 in Mr Collins’ favour.  I am not persuaded by Mr Ferguson’s argument that the 57/43 split relates only to the employer contributions and not to member’s benefits.  The Rules of the Scheme set out the definition of a member’s Accumulated Credit within the Scheme and I can see no evidence to substantiate Mr Ferguson’s claim that the Scheme was set up on the understanding that the split would be 50/50.  Another actuarial report completed in 2002 (see Appendix) does not help matters and suggests that it is Mr Ferguson who has 57% of the fund’s value earmarked in his name.  However, it seems to me reading that in context that this is an error with regard to the names, particularly as the actuary sets out that he split the fund in the same proportion as contributions made.  I approach that report therefore with considerable caution and attach very limited weight to its conclusions.  Overall, I do not see that a split giving Mr Ferguson a transfer value of 43% of the Scheme’s assets is unreasonable.
31. It is clear that without some clean break, the dispute between Mr Collins and Mr Ferguson could continue into the future for sometime. Getting the balance right between the benefits to the Company and its shareholders, and the Scheme and its members, is particularly fraught in these circumstances. Mr Ferguson is entitled to receive a transfer value, and to resolve matters pragmatically now I make a suitable direction to ensure that these disputes are now brought to a close, including that an independent actuary should be engaged to establish the Scheme’s present value, the cost of which is to be met from Scheme funds.

Directions

32. Within 28 days of this determination, Mr Collins is to arrange for an independent actuary to produce an up to date report on the value of the Scheme.  Appropriate adjustments for the cost of administration fees and refurbishment based on my conclusions above should be made to the overall value.  Within 28 days of receiving this information, Mr Collins is to arrange for an amount equivalent to 43% of the value so calculated to be transferred to Mr Ferguson’s Denton’s SIPP.
CHARLIE GORDON

Deputy Pensions Ombudsman

27 July 2009

APPENDIX

Provisions of the Scheme 

The relevant Rules of the Scheme (the Rules) are:

‘10
Benefits on Leaving Service

A Member who ceases to be in Pensionable Service before Normal Retirement Date shall be entitled to a pension commencing at Normal Retirement Date equal to the amount of pension which may be provided by the Member’s Accumulated Credit provided that it shall be subject to the Inland Revenue limits as set out in Rule 2 and exceeds or compares reasonably with what could have been provided by the Member’s own contributions.
Alternatively they may (a) request a transfer payment under Rule 19 or, (b) if the Member’s Qualifying Service is less than 2 years…’

‘19
Transfers from the Scheme

If a Member on leaving Service becomes a Member of any Personal Pension Scheme or another scheme approved by the Inland Revenue…the Trustees may, subject to any undertaking given to the Inland Revenue…at the written request of the Member and with the consent of the Principal Company and in substitution for all the benefits which would arise under the term of his membership of the Scheme:-

a)
pay to the other scheme or Personal Pension Scheme a cash sum not exceeding that which the trustees in consultation with the Actuary estimate to be equal to the value of the benefits to which the Member is entitled under the Scheme…

…PROVIDED THAT –

The Trustees shall ascertain from the trustees of the other scheme (or any other person so empowered to perform) the section and Act under which it is approved by the Inland Revenue.

No sum shall be paid by the Trustees unless they are satisfied that such part is derived from the Member’s contributions will be treated as Member’s Contributions by the other scheme…

The Administrator shall calculate as at the date of the transfer and supply the Scheme with a certificate of maximum lump sum payable from the transfer value.

When making a transfer to an approved pension scheme the Administrator shall provide a certificate of the maximum lump sum payable on retirement from the transfer value if the Member…’
‘24
Administration…

d)
All costs, charges and expenses incurred in the administration of the Scheme including those of any person or body whom the Trustees have appointed for the purposes of the Scheme shall be borne by the Scheme except where by arrangement with the Trustees the Principal Company may pay all such costs, charges and expenses.  The Principal Company may recover from the Associated Companies the whole or part of any sums so paid in such proportion as is reasonable.’
Accumulated Credit is defined within the Rules as:

Accumulated Credit means an amount comprising contributions paid into the Scheme by the Companies and by the Member, any transfer amounts or any other amounts as may be paid into the Scheme by either or for the Member and such share of investment receipts net of expenses and any capital accretions as the Trustees shall determine at their discretion less any payment made on behalf of or to the Member.  Provided that all Assets remain of a common trust fund against which the rights of each Member lie.

LEASE

The lease relating to the purchase of the Property states:

‘The Landlord lets to the Tenant the property (“the Property”) known as Pelham House, 12 The Pallant, Havant in Hampshire for the period starting on the 1st August 1999 and ending on the 31st July 2004 for any use that falls within B1 and B2 of the Town & Country Planning (Use Classes) Order 1987 as amended.

The Tenant paying the landlord rent at the rate of Nine Thousand pounds (£9,000.00) per annum.

(A
on the date of this Lease a proportionate sum for the period starting on   to and then

(B)
equal monthly instalments in advance on the 1st day of each month.  The rent may be increased (under clause 8) with effect from the first anniversary of the start of the Lease period or as agreed (“the Rent Review Date(s)”)

TENANT’S OBLIGATIONS 1.

1.
Payments

The Tenant is to pay the Landlord:

1.1
the rent…

1.3
a fair proportion (decided by a surveyor the Landlord nominates) of the cost of repairing, maintaining and cleaning:
party walls, party structures, yards, gardens, roads, paths, gutters, drains, sewers, pipes, conduits, wires, cables and things used or shared with the property.

1.4
the cost (including professional fees) of any works to the Property which the Landlord does after the Tenant defaults…

2.
The Tenant is also to make the following payments with value added tax where applicable:

2.1
all periodic rates, taxes and outgoings relating to the Property including any imposed after the date of this Lease (even if of a novel nature) to be paid promptly to the authorities to whom they are due…

5
Condition And Work [sic]
The Tenant is to comply with the following duties in relation to the Property:

5.1
to maintain the state and condition of the Property but the Tenant need not alter or improve it except if required under clause 5.7

5.2
to decorate the inside and outside of the Property

(a)
in every fifth year of the lease period

(b)
in the last three months of the lease period (however it ends …

5.4
not to make any structural alterations external alterations or additions to the property

5.5
not to make any other alterations unless with the Landlord’s consent in writing (and the Landlord is not entitled to withhold that consent unreasonably)…
5.7
to do the work to the Property which any authority acting under an Act of Parliament requires even if it alters or improves the property.  Before the Tenant does so, the Landlord is to:

(a)
give his consent in writing to the work

(b)
contribute a fair proportion of the cost of the work taking into account any value to him of that work…
LANDLORD’S OBLIGATIONS & FORTFEITURE RIGHTS

13
Forfeiture

This Lease comes to an end if the Landlord forfeits it by entering any part of the Property which the Landlord is entitled to do whenever

(a)
payment of any rent is fourteen days over due even if it was not formally demanded

(b)
the Tenant has not complied with any of the terms in this Lease…

…Arbitration
15.5
Any matter which this lease requires to be decided by arbitrations is to be referred to a single arbitrator under the Arbitration Acts.  The Landlord and the Tenant may agree the appointment of the arbitrators or either of them may apply to the President of the Royal Institution of Surveyors to make the appointment.’

Summary of work completed on the property 

New telephone system

Re-Carpeting all offices

Damp Proofing

Re-wiring

New Boiler and radiators installed

Internal doors replaced

Internal walls and ceiling painted

Window frames repaired

Lavatories, shower based and water supply installed/

Some walls re-plastered and others retiled
Shelving, kitchen units, gas fire, gas supply and some pipe-work removed and disposed of
Mr Collins has provided the following details of the work completed:

‘Summary of refurbishment work carried out by Hugh Jones and Sons (a wholly owned subsidiary of the Company

Total hours worked by High Jones Staff


742 hours

Value of work carried out @ £30 per hour

           £22,260

Total building material purchased by Hugh Jones

£7,717

Cost of new telephone system




£3,840

Cost of damp proofing




£478

Cost of carpeting





£2,250

Total






          £36,545

VAT at 17.5%





        £6,395.38

Total






    £42,940.38’
‘ESTIMATE OF WORK VALUE
Strip out






£1,200

Skips







£300

Electrics






£6,000

Heating






£4,000

Kitchen






£2,000

Toilets







£2,000

Painting






£1,500

Coving







£1,000

Plastering/Screeding





£800

Building work






£2,400

Telephone system





£3,840

Carpeting






£2,250

Dampproofing [sic]





£478

Doors







£2,200

Total






         £29,968’
ACTUARIAL REPORT

Two actuarial reports have been completed.  The first of these was on the Scheme’s inception in 1999.  The second such report, completed on 3 March 2002 states:

‘2.1
The Scheme operates on a money purchase basis such that the contributions not required to purchased life assurance benefits to cover the risk of death in service benefits accumulate to the credit of each member in proportions agreed between the Company and the Trustees…

3.1
At the commencement date there were two members of the Scheme and they have remained members throughout the period under review.  One of the members left the service of the Company before the valuation dated and has retained his rights to receive retirement benefits from the Scheme from his Normal Retirement Date…

3.2
The members of the Scheme are Mr W Ferguson (deferred pensioner) and Mr D Collins (active) and their relevant details are as follows:





W Ferguson
D Collins
Date of Birth:


26 Mar 1950
28 Jan 1949

Maximum Deferred Pension:
£5,836 pa
n/a

Average Remuneration:
n/a

£37,500

Date Commenced Service:
14 Sept 1992
6 April 1948

Date of Birth of Spouse:
18 Sept 1947
27 October 1952

3.3
I am advised that both members have retained benefits which need to be taken into account when assessing the position of the Scheme.  Due to the substantial nature of Mr Ferguson’s retained benefits I have limited his accrual of benefits to one-sixtieth of final remuneration for each year of Company service.

4.1
I have been advised that at the valuation date the balance sheet value of the fund was £121,207 made up as follows:-






    £


Property


85,000


Rent Due


36,000


Cash at Bank


207






£121,207

4.2
The assets are included above at their market rates.  I have considered it appropriate to retain this basis for the purposes of review and have therefore undertaken the fund at its balance sheet value.

4.3
For the purposes of the valuation I have split the fund between the members based on the contributions paid and calculate that the share of fund for each member is as follows:





      Share of Fund






   £


W Ferguson


69,103


D Collins


52,104






£121,207

...

5.1
In assessing the long term cost of a pension scheme certain assumptions must be made…The other major assumptions may be summarised as follows:

The investments of the Scheme will earn a return of 8.5% per annum compound.

Pensionable remuneration will increase at the rate of 6.9%

The deferred pension payable to Mr Ferguson will increase prior to retirement at the rate of 5.3% per annum.

Pensions once in payment will increase at the rate of 5.3% per annum.

Mortality after retirement will be in accordance with the PA (90) Table for Pensioners rated down two years for the active member.

5.2
The assumptions set out above are similar to those adopted at the commencement of the Scheme, but take into account the change in circumstances of the membership.

5.3
It has been assumed that the cost of providing the benefits for the active member will be met by a fixed rate of contribution applied to each year’s salary.’

SCHEME ACCOUNTS
There are also on file Scheme accounts for the year ended 30 March 2003.  These show Scheme assets of £117,198 and £9,006 investment income.  No Scheme accounts have been completed since then.  
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