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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J A Britten

	Scheme
	:
	The Royal Mail Pension Plan

	Respondents
	:
	Royal Mail Group Limited (Royal Mail)


MATTERS FOR DETERMINATION
1. Mr Britten has been awarded a lump sum ill health early retirement payment and a deferred pension. However, he is of the opinion that he should have been awarded an immediate pension enhanced by six and two-thirds years’ pensionable service.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. Mr Britten started work for the Royal Mail in 1979 and joined the Scheme at the same time. He was dismissed on 12 March 1997 and brought a claim to the Employment Tribunal on the grounds of disability discrimination. This case was settled and Mr Britten returned to work for the Royal Mail. In 2002, Mr Britten brought a further Employment Tribunal claim, which was settled by a compromise agreement. In 2003, Mr Britten applied for ill health retirement under Rule 5 (see Appendix).

4. The Royal Mail have in place the “National Ill Health Retirement Agreement” (the National Agreement). This is a joint agreement between the Royal Mail and the relevant unions. The latest agreement is dated April 2000. It provides a lump sum on retirement through ill health in some circumstances. The Scheme provides alternative benefits on ill-health retirement. The relevant provisions of the Scheme are set out in the Appendix.
5. Mr Britten’s case was referred to Royal Mail’s then medical advisers, SchlumbergerSema, in June 2003, as part of the process of considering whether Mr Britten would qualify for benefits either under the National Agreement or the Scheme.
6. Also in June 2003, Mr Britten’s GP, Dr Baber, provided a report for his union representative in which she said,

“To answer your specific questions:

(1) Mr Britten in chronically anxious and has required two courses of antidepressant medication ... because of depressive episodes of moderate severity. He is not currently on medication.

I believe that his anxiety state will continue and he will suffer further relapses in his depression if he continues in his current post.

(2) He has a problem, due to nerve damage at birth, with a weak arm. He therefore cannot properly lift heavy things eg post office sacks, and has poor manual dexterity in the left hand such that fine movements are difficult and poorly co-ordinated. This makes such tasks as mail-sorting slow and problematical for him.

From the duties of his post that I have discussed with Mr Britten today, I do not really see that he can adequately perform any of them well, and without extreme difficulty.

I feel that, given this, there would be a case for his retirement, on medical grounds.

I would certainly feel that:

(1) He is permanently incapable of carrying out his normal duties. There is no possibility of the manual dexterity/strength in his left arm improving.

(2) No. He cannot carry out most of the duties required of his post adequately.

(3) I believe that Mr Britten is really unemployable. Manual work is excluded as he cannot lift heavy weights, and clerical work is also difficult because of the very poor grip in his left hand.

I would support any consideration of retiring him for medical reasons, and I certainly feel that if he continues to work in an environment of what he perceives as constant harassment, then his mental health will continue to suffer also.”

7. Dr Geoghegan, for SchlumbergerSema, responded to Royal Mail’s referral on 27 June 2003. He said he had requested a report from Mr Britten’s GP and would be better able to advise on ill health retirement once he had received it. Dr Geoghegan reported again on 14 August 2003. Amongst other things, he said:
7.1. Mr Britten’s GP had stated that he had a long history of depressive illness and that he attributed this to harassment at work because of his disability and his religion.
7.2. Mr Britten had told his GP that he now felt physically unable to do his job. The impairment to his left arm meant that heavy lifting and manual dexterity were problematical for him.

7.3. Mr Britten had visited his GP most recently in June 2003, when he had begun medication for depression.

7.4. The GP was of the opinion that, if Mr Britten were to continue to work in his current post, he would continue to suffer from chronic ill health problems. He considered it appropriate for Mr Britten to be offered ill health retirement.

7.5. Dr Geoghegan had seen Mr Britten in 1998, when he had also referred to harassment from colleagues.

7.6. It was not appropriate for Mr Britten to remain in his current post and continue to be subject to the adverse comments he had reported.
7.7. Mr Britten felt that his capabilities with his left arm had diminished. He had not been able to carry out a detailed assessment and it might be appropriate for Mr Britten to undergo assessment by an Occupational Therapist.

7.8. If Mr Britten did not feel able to explore alternative working arrangements, ill health retirement may need to be considered.
7.9. He did not feel that the available information indicated that Mr Britten would be seen as permanently unfit for work. He was likely to benefit from a skilled assessment of his functional capabilities to assist him to be placed in suitable employment.
7.10. Ill health retirement with a lump sum payment was appropriate and he was prepared to sign a certificate to that effect.

8. Mr Britten had another consultation with Dr Geoghegan in September 2003. In his subsequent report, Dr Geoghegan suggested that a further appointment with him had not been the most appropriate course of action. He explained that he was not in a position to provide advice on Mr Britten’s functional capability as requested. Dr Geoghegan went on to suggests steps which could be taken to facilitate Mr Britten’s return to work, including the involvement of an employee support adviser. He said that Mr Britten felt that he had less use of his left hand and arm and was experiencing problems with his leg. Dr Geoghegan noted that no plans had been made by Mr Britten’s GP to seek specialist advice on this. He said,
“What would be helpful is for Mr Britten to have a functional capacity assessment by an Occupational Therapist. Mr Britten may be better suited to a more sedentary job and is likely to benefit from some adaptations and modifications to undertake such work. The Occupational Therapist should be better able to advise on such matters. Given Mr Britten’s long standing disability involving his left arm and leg, it is necessary that the expertise of an Occupational Therapist is involved in making such an assessment and in providing advice regarding adaptations which may be of help to Mr Britten at work.”

9. Mr Britten attended a meeting on 23 September 2003 with two management representatives and his union representative. Following the meeting, Mr Britten’s manager wrote to him explaining that they were considering retirement on the grounds of ill health with a lump sum under the National Agreement. Mr Britten was invited to put forward reasons why this option should not be pursued and to attend a further meeting. He declined to attend such a meeting. Mr Britten’s manager then wrote to him explaining that it had been decided that he should be retired with a lump sum payment of £13,362.11. He was informed that he could appeal against the decision and Mr Britten indicated that he wished to appeal. Mr Britten’s last day of service was 11 October 2003.
10. On 16 October 2003, Dr Geoghegan signed a certificate for ill health retirement with a lump sum payment, stating that Mr Britten was incapable, for the foreseeable future, of carrying out his current duties or such other duties for the Royal Mail as they might reasonably expect him to perform. Dr Geoghegan said that he had considered his own examination of Mr Britten and a report by Mr Britten’s GP, Dr Baber.
11. Mr Britten’s union obtained two reports from his GP (now a Dr Datta) in November 2003. In the first report, Dr Datta confirmed Mr Britten’s problems with his left arm and that he was suffering from anxiety and depression. He offered the opinion that Mr Britten was permanently incapable of performing his normal duties and that he would not be employable in the future. Dr Datta reiterated this opinion in his second report.

12. In December 2003, Mr Britten applied to the Scheme’s Trustees for the early payment of his deferred benefits on the grounds of ill health. A member who has been declined ill health retirement from active service may still apply for the early payment of his deferred benefits under Rule 21(4) (see Appendix). Eligibility under Rule 21(4) is decided by the Scheme’s Trustees rather than Royal Mail.
13. The ill health retirement appeal process is a two stage process. In January 2004, Mr Britten’s manager notified him that his appeal had been unsuccessful at the first stage, but that he could request that his case be referred to an Independent Medical Board (the Board). Mr Britten’s union representative confirmed that he wished to continue with his appeal.
14. Mr Britten’s deferred pension was put into payment from 26 January 2004.

15. Mr Britten attended the Board on 1 September 2005. The Board consisted of an Accredited Occupational Physician, Dr Giagounidis, and a Consultant Psychiatrist, Dr Master. They issued a report, on 6 September 2005, in which they said,
“Opinion
In our joint opinion, Mr Britten suffers from a long-standing psychiatric problem. Whilst he may well have suffered from clinical depression in the past, he would also meet the diagnostic criteria for depressive personality disorder ...
He has experienced problems in several work environments, e.g. within different workplaces at Royal Mail but, according to Mr Britten’s description, also at the Merchant Bank.

It appears unlikely that further treatment through, e.g. antidepressants alone, would be of sufficient help. However, Mr Britten has never been referred for a formal psychiatric investigation and diagnosis of his personality issues. Hence there has also been no specific treatment for this.
We agree that there is currently insufficient evidence to suggest permanent incapacity and, assuming a return to a work environment providing adequate support through colleagues and management, could be provided, then there is currently nothing to suggest that Mr Britten would not be able to continue work regularly and effectively. However, this would assume that Mr Britten obtain [sic] appropriate treatment before returning to work or in parallel to his return to work.
Conclusion

We jointly agree that, on balance, as a result of serious physical or mental ill health, Mr Britten is not permanently incapable of:-

Carrying out his current duties;

Carrying out such other duties for the employer as the employer might reasonably expect the member to perform;

And

Engaging in employment with any other employer of the type, which, in the opinion of his present employer, would be reasonable and appropriate for him.

It is our opinion therefore that Mr Britten does not satisfy the Royal Mail Pension Plan definition of ill health retirement for “retirement on ill health grounds with immediate pension”. The recommendation is that his appeal should be rejected.”

16. Mr Britten’s appeal was declined.

SUBMISSIONS

Mr Britten

17. Mr Britten submits:

17.1. The Board did not take into account everything he told them. They came to the conclusion that his depressive illness stemmed from his childhood when this was not the case; it stems from the abuse and harassment he suffered at work. Nor did they take into account the statements from his own doctors, who have said that he is not able to work anywhere.

17.2. He could have provided other medical reports, if he had been properly advised by Royal Mail. They should have sought reports from all of his doctors, including Dr Mitry who was his GP for over ten years.

17.3. He has not been able to work since because his nerves and concentration are so poor.

Royal Mail

18. Royal Mail submit:

18.1. There are different definitions of “retired on ill-health grounds” for (1) members who were deferred pensioners on 31 March 2000 and for those who were in service on 31 March 2000 and later defer and (2) for members in service on and after 1 April 2000. When retiring from service, Mr Britten fell into the second category.

18.2. If a member does not meet the definition of “Retirement on ill-health grounds with immediate pension”, he may still meet the definition of “Retirement on ill-health grounds with lump sum payment” under the National Agreement. The difference between the two tests is that for the former the member must be permanently unable to engage in a reasonable and appropriate employment with any other employer, which does not apply for the latter.
18.3. It was for them to decide whether Mr Britten met the three cumulative criteria for “Retirement on ill-health grounds with immediate pension” (see Appendix). On the basis of the reports from Dr Geoghegan, they decided that Mr Britten did not meet the criteria because he was fit to undertake alternative work of a sedentary nature.

18.4. They considered the relevant factors and did not take any irrelevant factors into account in reaching their decision. They understood the test to be applied; as did the medical adviser and doctors on the independent medical board.

18.5. If a member meets the test for “Retirement on ill-health grounds with lump sum payment”, he may apply to the Scheme Trustees to terminate the deferment of his benefits under Rule 21(4) (see Appendix).

18.6. Mr Britten is a member who was in service on 31 March 2000 and subsequently became a deferred member. The Trustees, therefore, needed to be satisfied that he was likely “to be permanently unable to give regular and efficient service on the duties of his post [their emphasis]”.

18.7. The Independent Medical Board was properly constituted under the terms of the National Agreement.

18.8. Mr Britten has suggested that the reports from his GP were not taken into account by the Board. The Board’s report stated that they had considered copies of information in his occupational health record. However, even if the Board did not consider the GP’s reports, this should not affect the validity of their decision. The doctors who make up the Board are intended to be independent experts and are required to come to their own joint decision. They, nevertheless, understand that the Board had all of the medical evidence, including the GP’s reports. 
18.9. Mr Britten had only been a patient of Dr Datta for approximately six weeks when he wrote his report.

18.10. It is entirely possible that the professional opinion of the Board, comprising specialists in the relevant fields, may differ from that of an employee’s GP. That fact alone should not call the validity of the Board’s decision into question.
18.11. They have referred to a determination by my predecessor (N00503).

CONCLUSIONS

19. In order to receive an immediate, enhanced pension under Rule 5, Mr Britten would have had to have been not only permanently incapable of carrying out the duties of his Royal Mail post, but also permanently incapable of carrying out other duties which they might reasonably have expected him to perform and permanently incapable of engaging in reasonable and appropriate employment with another employer. Royal Mail consider that Mr Britten meets the first two criteria under Rule 5, but not the final criterion. The assessment of eligibility is for Royal Mail to make.
20. The benefit is not discretionary, but similar principles apply to the assessment of eligibility as to the exercise of discretion; that is, Royal Mail must:
20.1. ask themselves the correct question(s);

20.2. not misdirect themselves as to the law; for example, misinterpret the rules;

20.3. take into account all relevant matters and set aside all irrelevant matters; and

20.4. not come to a perverse decision, being a decision which no other decision-maker in the same circumstances could reasonably reach.

21. I am satisfied that Royal Mail asked themselves the correct question and that they have not misinterpreted the rules.

22. I am aware, from some of the evidence presented to me, that Mr Britten’s period of employment with Royal Mail has been difficult for him. Much of what Mr Britten has written about is more properly considered an employment matter and is, therefore, outside the scope of my investigation. I am satisfied, however, that the evidence does not suggest that Royal Mail took any irrelevant matters into account in deciding that Mr Britten was not eligible for a pension under Rule 5.

23. Mr Britten has expressed concern that not enough account has been taken of his GPs’ reports. Royal Mail are sure that the Independent Medical Board saw the reports from Dr Datta. They have, nevertheless, suggested that, in view of the fact that the Board had copies of Mr Britten’s occupational health records and were expected to come to an independent view, not seeing Dr Datta’s reports would not invalidate their decision. It would be preferable for the Board to see all the relevant medical reports, but Dr Datta’s reports did not include any information which was not available to them elsewhere, i.e. the nature and extent of Mr Britten’s condition. Even if it were the case that the Board did not see his reports, then what would have been missing from their consideration of Mr Britten’s case was Dr Datta’s opinion. Whilst that opinion might have been of some interest to the Board, it is unlikely to have substantially influenced their own decision.
24. In summary, the doctors consulted by Royal Mail did not consider that Mr Britten would be unable to engage in reasonable and appropriate employment with another employer. On the other hand, Mr Britten’s GPs considered that he would be “unemployable”. It is not unusual for there to be a disagreement in medical opinion (particularly as to prognosis) or for the final decision to reflect one opinion more than another. The decision is, after all, the result of a judgment the decision maker is required to make.
25. In order to establish that the decision not to pay him a pension under Rule 5 was perverse, Mr Britten would have to be able to show that the decision was so misguided that no other decision maker, properly advising itself, could have reasonably reached such a decision. Even with the disagreement in medical opinion, I am not persuaded that this is the case.
26. Disappointing though it will be for Mr Britten, I do not find that there are grounds to uphold his complaint.

TONY KING

Pensions Ombudsman

21 August 2008
APPENDIX

Trust Deed and Rules

27. Mr Britten is a member of Section B of the Scheme. Rule 5 states,

“The following benefits will be paid immediately to a member who is retired on ill health grounds:

(a)
after 10 years’ or more qualifying service the benefits under Rule 4 based on his reckonable service enhanced in whichever of the following ways gives the better result:


(i)
to 20 years;


(ii)
by 6⅔ years;


(iii)
by 75% of the reckonable service between the date of his retirement and his normal retiring age ...
...

Provided that enhanced service under (a) (b) or (c) above shall not exceed what would have been reckonable if the member had stayed in service in a full-time capacity until the normal retiring age ...”

28. “Retired on ill health grounds” is defined as,

“retired because the Principal Employer or Associated Employer ... is satisfied that the member concerned is likely, through physical or mental disablement, to be permanently unable to give regular and efficient service on the duties of his post.
With effect on and from 1 April 2000 the above definition shall apply only to:

· persons who were deferred pensioners on 31 March 2000; and

· members in service on 31 March 2000 but only when and if they become deferred pensioners.

For members in service on and after 1 April 2000 ... “retired on ill health grounds” means the cessation of employment as a result of serious physical or mental ill health (not simply as decline in energy or ability) such that, in the opinion of the Principal Employer or Associated Employer ... the member is permanently incapable of:

(a) carrying out his current duties;

(b) carrying out such other duties for the employer as the employer might reasonably expect the member to perform; and

(c) engaging in employment with any other employer of the type which, in the opinion of his present employer, would be reasonable and appropriate for the member”

29. Rule 21(4) states,

“If at any time when a pensioner’s benefits are being deferred under paragraph (4) of this Rule the Trustees are satisfied that that pensioner could have been retired on ill health grounds had he still been in Principal Employer or Associated Employer employment, the Trustees shall terminate the deferment ...” 
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