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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Pike

	Scheme
	:
	Teachers’ Pension Scheme

	Respondents
	:
	(1) Department for Children, Schools and Families (DCSF) previously the Department for Education & Skills (DfES) (together the Department) 
(2) Teachers’ Pensions


MATTERS FOR DETERMINATION
1. Mr Pike disagrees with the decision of Teachers’ Pensions and the Department to recover an overpayment of his pension benefits, despite their originally agreeing to a draft Consent Order and Pension Sharing Annex.   Mr Pike also believes that Teachers’ Pensions and the Department:
1.1. have caused unnecessary delays;

1.2. have provided him with inaccurate information;

1.3. have been inefficient and insensitive;

1.4. have provided misleading information which they have then denied; and

1.5. acted in a way that can be construed as attempts at entrapment and inducement.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. This case concerns a Pension Sharing Order (PSO) made under statutory provisions.  Of particular relevance are that in the particular circumstances:

· a PSO takes effect within 21 days of it being made;
· the pension scheme authorities have to implement the PSO within four months of the later of the PSO taking effect and certain specified information being provided to them.

4. In addition the regulations impose certain requirements on the scheme authorities to provide information in advance of the PSO.  One piece of information they may provide is that they may say that they require payment of their administration fee before the four month implementation period begins.  If they do so the start of the four month implementation period may be deferred until payment is received. 
5. In April 2002, Mr Pike and his wife separated. Mr Pike paid Mrs Pike voluntary maintenance payments of £335 each month until the mechanics of a proposed PSO were finalised. 
6. In June 2003, Mr Pike asked Teachers’ Pensions about possible pension arrangements that would follow divorce. 
7. Teachers’ Pensions sent Mr Pike a “Pension on Divorce” pack. An explanation of the difference between a Court Order made under either the earmarking or sharing provisions was included. Teachers’ Pensions said that they could not supply any formulae or calculations to determine the apportionment, as it needed to be worked out between Mr and Mrs Pike or through their solicitors. 
8. It is relevant to one aspect of the complaint that the pack explained that when a PSO was sent Teachers’ Pensions would “…acknowledge this and issue a request for charges and any other information which is required before Pension Sharing can be implemented.”

9. In a letter of 1 October, Mr Pike informed Teachers’ Pensions of his intention to proceed with a pension sharing agreement, as divorce proceedings had commenced. He said that a draft Consent Order entitling Mrs Pike to a 38% share of Mr Pike’s TPS pension payments from the date of the Decree Absolute had been agreed between Mr and Mrs Pike.  The draft (which was not enclosed) recorded that Mr Pike would continue to pay £335 to Mrs Pike until the PSO was implemented.
10. Teachers' Pensions replied on 16 October and said they would require sight of a draft Consent Order.  They said that when they had a final sealed copy of the Consent Order they would ask for some further information and issue an invoice for their charges. When the invoice  was paid the pension share would be calculated.

11. Mr Pike wrote to Teachers’ Pensions on 8 December and informed them that the Decree Nisi had been granted on 21 November and that the draft Consent Order had been lodged together with an application for the Decree Absolute. He said that he enclosed a “copy of the relevant document from the draft Consent Order”. Teachers' Pensions say that this was in fact the Pensions Sharing Annex and that the main body of the Consent Order was not enclosed. 
12. On 22 January 2004Teachers' Pensions told Mr Pike that the draft Consent Order (which they later said they had not in fact seen) and Pension Sharing Annex were acceptable. 

13. The Decree Absolute was granted on 23 February.
14. Mr Pike notified Teachers’ Pensions on 27 February that the Consent Order had been ratified and enclosed the Pension Sharing Annex. He asked whether they wanted to see the Consent Order itself. Mr Pike also referred to his former wife’s address details and indicated his willingness to pay any administration fees. 
15. Mr Pike called Teachers’ Pensions on 6 May for an update on the implementation of the PSO. 

16. Teachers Pensions wrote to Mr Pike on 10 May and apologised for the delay in responding to previous correspondence. They also set out the documentation they required to implement the PSO, and which contained the information required for statutory purposes, being: 
· a copy of the sealed Consent Order;

· a copy of the Decree Absolute;

· “Pod (T)” form from Mr Pike;

· “Pod (FS)” form from Mrs Pike; and

· a copy of Mrs Pike’s birth certificate. 
17. Mr Pike sent the first four items out of the five requested by Teachers' Pensions on 27 May. He was unable to provide a copy of Mrs Pike’s birth certificate and said that he had left several messages for her to supply it. Mr Pike said that he had copied Mrs Pike into this letter and suggested that Teachers' Pensions should contact her directly for this last piece of documentation. As it turned out, Mrs Pike sent Mr Pike a copy of her birth certificate, which he forwarded to Teachers' Pensions on 16 June.

18. Teachers’ Pensions informed Mr Pike in a letter of 28 June that all relevant documentation had now been received to implement the PSO, and enclosed an invoice for the administration charges of £800 + VAT. Payment was received by Teachers' Pensions on 1 July.
19. On 21 October (based on the copy letter on my file, though Teachers’ Pensions say it was the previous day), Teachers’ Pensions wrote to Mr Pike.  They said that the PSO “has now been implemented”.  They went on to say what his benefits were before and after the implementation (Mr Pike’s pension was to fall from £13,789.14 to £8,549.27).  They finished by saying:

“Our Pensioner Payroll will be notified of the reduction and there may be a slight overpayment of pension.  If there is an overpayment we will write to you again regarding recovery.

“I would like to take this opportunity to explain that Teachers’ Pensions is obliged to seek recovery of any monies incorrectly paid out of public funds for whatever reason.”

20. On 20 October Teachers’ Pensions had written to Mrs Pike about the PSO asking her to complete a form after which they would be able to put her pension into payment.

21. Mr Pike continued paying maintenance of £335 a month, rising to £345, to Mrs Pike.  In November Mrs Pike told him that she was going to arrange payment of her pension.  Mr Pike’s own pension payments continued at the old rate in November and December. Mr Pike rang Teachers’ Pensions in December and was told that the reduction would take place in January.  He made a final maintenance payment in December.  In January 2005 his pension was reduced.

22. In a letter of 17 January 2005, Teachers’ Pensions provided to Mr Pike a breakdown of the overpayment of his pension benefits under the PSO between 17 March 2004 and 17 January 2005. The overpayments had accrued from the day following the effective date of the PSO to the date of the last unreduced pension payment. They also requested Mr Pike to arrange repayment of £2,978 to them. 
23. Mr Pike wrote to Teachers’ Pensions on 21 January rejecting their position concerning the overpayments. He explained that he had abided by the  Consent Order and had paid Mrs Pike maintenance until the PSO came into force. Mr Pike also complained about the slow progress by Teachers’ Pensions in taking nearly a year to commence payments in line with the PSO, and requested that his concerns be passed onto an appropriate person for a resolution to everyone’s mutual satisfaction.  
24. Teachers’ Pensions replied to Mr Pike on 25 January - a letter Mr Pike claims to have only received on 10 February - and said that the PSO did not instruct them to offset any maintenance payments made by him to his ex-wife. They also suggested that Mr Pike may wish to contact his solicitor regarding recovery of any excess maintenance payments made to Mrs Pike. 
25. Mr Pike wrote to Mrs Pike on 14 February and requested that she forward a cheque for £2,957 (a revised figure that Mr Pike had been provided by Teachers' Pensions) to him, which would cover the overpayments demanded by Teachers’ Pensions. His reasoning was that she had been paid twice over the same period. No response was ever received to this letter. 
26. Mr Pike formally started Stage 1 of the Internal Dispute Resolution Procedure (IDRP) with Teachers’ Pensions on 22 February, as he was uncertain that his previous comments of 21 January had been treated as a complaint.

27. Teachers’ Pensions replied to Mr Pike on 8 March and apologised for not passing on his letter of 21 January, as per his request, to the complaints and disputes department. An apology was also made for a clerical oversight in causing a delay in the actual reduction to Mr Pike’s pension benefits in line with the PSO. Teachers' Pensions also cited the relevant legislation applicable in this case, in particular the Welfare Reform and Pensions Act 1999 (WRPA). 
28. Mr Pike was not satisfied with Teachers' Pensions explanation and commenced Stage 2 of the IDRP with the Department in April 2005. 
29. In a letter of 13 October 2005, the Department apologised for the delay in investigating Mr Pike’s concerns and indicated that a decision was likely next week. The Department wrote to Mr Pike again on 8 November indicating that it was confident Teachers' Pensions had acted in accordance with the Regulations. However, there were concerns with the interpretation of the Pension Sharing Regulations and the overall mechanism involved with this case, so the Department was seeking advice from the owners of the Regulations, the Department for Work and Pensions. In the meantime, no attempt would be made to recover the overpayments until the case was clarified and concluded.
30. The Department finalised its decision regarding Stage 2 of the IDRP on 4 October 2006. It expressed its satisfaction with Teachers' Pensions processing of the pension sharing agreement in accordance with both the instructions relating to the PSO, and the WRPA. As such, the overpayment of pension remained in place and required settlement. Taking account of the circumstances of this case, Mr Pike’s overpayments would be recovered, via deductions from his pension benefits, over a four year period. The Department also reminded Mr Pike that he still had the option to recover these overpayments from Mrs Pike. 
31. The Department accepted that Teachers' Pensions had been responsible for some administration oversights and delays whilst implementing the PSO. To address this maladministration, the Department would be instructing Teachers' Pensions to make a payment of £150 to Mr Pike. 
32. Mr Pike rejected the Department’s findings and informed it in a letter of 9 October that he wished to take his appeal further. He also requested an assurance that recovery of the overpayments would not commence in the meantime.
33. In a letter of 3 November, the Department granted Mr Pike a further 2 months to propose a solution, otherwise debt recovery would be pursued. Mr Pike referred the matter to me. 
34. Teachers' Pensions commenced recovery of Mr Pike’s overpayments over a four year period from 17 January 2007. 

SUBMISSIONS

35. Mr Pike has submitted:

35.1. he accepts that Teachers' Pensions worked largely within the frame of reference of the regulations as they stood. However there were many delays and inaccuracies by Teachers' Pensions whilst implementing the PSO. If Teachers' Pensions had been more pro-active in information gathering before and after January 2004, then the effective date and implementation date could have coincided. Indeed, he had to chase Teachers' Pensions on six specific occasions to find out the reason for the delays. He and his solicitor were expecting the pension sharing to be in place by 24 June 2004, four months after the date of the Decree Absolute. The Department also delayed in responding at stage 2 of the IDRP. Receipt of his appeal had been acknowledged in April 2005, but the actual decision was not made until October 2006; 
35.2. although the PSO was nominally in place by 21 October 2004, Teachers' Pensions’ calculation for his reduced gross pension was inaccurate. The revised correct pension was not in place until February 2005; 

35.3. asking him to provide a copy of Mrs Pike’s personal details such as a copy of her birth certificate was amateurish and insensitive, as it is not appropriate to ask a husband to supply his divorced wife’s personal information after more than two years of separation and two months after divorce;

35.4. when Teachers' Pensions pronounced the draft Consent Order acceptable on 22 January 2004, they induced him reasonably to believe by written representation that they knew and accepted that he would be paying Mrs Pike maintenance payments. They should have made it abundantly clear that they would not be able to comply with the Consent Order and furthermore that payments under the PSO would be backdated. He should have been told in January 2004 that the WRPA would not take into account maintenance payments. Had this happened, Mr Pike’s solicitor would have inserted an appropriate clause into the Consent Order. For these reasons, Mr Pike would like to enter a defence of estoppel against having to pay back any money at all; 
35.5. if there is to be a downward adjustment of the total to be repaid he is happy to continue repaying at present levels, but with a shorter repayment period; and 
35.6. Teachers’ Pensions displayed a lower pension than he actually received, on his P60 for 2004-2005. This could be described as entrapment, as there was an ongoing dispute and it would appear incorrectly that he had repaid the overpayments. Furthermore, he suggests that the Department’s payment of £150 into his bank account without his agreement could be construed as an inducement to him to regard the matter as closed and his complaint at an end. He considered the payment to be a derisory offer and handed it over to his solicitor to hold on his behalf, as he was expecting negotiations to continue. 
36. Teachers' Pensions have submitted:
36.1. they are bound by the Scheme Regulations and by overriding legislation. The statutory provisions governing the sharing of pension rights can be found in the WRPA. The effective date was 16 March 2004. The valuation date was 1 July 2004. The implementation period was from 1 July 2004 to 31 October 2004 – and the implementation date was 20 October 2004. Overpayments accrued between the effective date and the implementation date. Additional overpayments also accrued between 21 October 2004 and the date that Mr Pike’s pension was reduced in January 2005. The overpayments have been paid out of public funds and need to be repaid to Teachers' Pensions accordingly at the earliest opportunity. Mr Pike has been in receipt of monies to which he not entitled. If anything, these monies represent an interest-free advance of pension payments to Mr Pike;
36.2. there have been slight errors in the calculation of the overpayment (£2,978 instead of £2,957) but these have been inconsequential;

36.3. the requirement for the former spouse’s birth certificate is specifically mentioned in the pensions and divorce leaflet. Generally, on these matters, Teachers' Pensions deal with the member or the member’s solicitor. Mr Pike could have asked his solicitor to deal with this matter. In this case, they could not contact Mrs Pike directly until they had received a specific instruction to do so by Mr Pike on 27 May 2004;
36.4. nowhere did they ever state that maintenance payments would be offset from the overpayment of pension that accrued from the effective date. On 22 January 2004, they were indicating that the PSO was compatible with the overriding legislation. Their letter of 21 October 2004 made it clear that an overpayment would arise and they would write again seeking its recovery. The legal advisors to Mr Pike should have been able to explain the implication of the effective date at the time of the divorce proceedings. Any agreement to recover maintenance payments could have been included in the draft Consent Order if required. In any case, the recovery of the maintenance payments is not a matter for Teachers' Pensions, as these payments are not “shareable rights” under the WRPA; 

36.5. Mr Pike knew in October 2003 that a sealed copy of the Consent Order was needed.  Mr Pike could have provided it instead of asking in February 2004 if they needed it;
36.6. they reject any insinuation that they have attempted to entrap or induce Mr Pike to take action which holds out that he agrees with the overpayments. Mr Pike never said that he did not want the payment of £150; 
36.7. had there not been any delays between (1) March and May  2004 and (2) October 2004 and January 2005, the adjusted pension payable to Mr Pike under the PSO could have been paid two months earlier than 17 January 2005, i.e., from 17 November 2004; and
36.8. any payments that Teachers’ Pensions should be required to write off should not be disproportionate to their implementation fee of £800.
37. The Department has submitted:

37.1. it fully supports the explanation and position Teachers' Pensions have submitted to my office. Essentially, the statutory provisions governing the sharing of pensions rights, as set out in the WRPA, have been complied with and the PSO has been implemented in accordance with the legislation;

37.2. the payment of £150 to Mr Pike was in recognition of the maladministration, it had identified on the part of Teachers' Pensions. Mr Pike neither indicated that he did not wish to accept this payment nor gave instructions to the Department not to make the payment; and
37.3. stage 2 of the IDRP should have been handled more efficiently. However, any delay in handling this did not have any bearings on the implementation of the PSO or the resulting overpayments. 
CONCLUSIONS 
Estoppel

38. Mr Pike has argued that when Teachers’ Pensions told him that the draft Consent Order and PSO were “acceptable” this led him to believe that they were workable within the context of the legislation.  He says that because of this representation by Teachers’ Pensions, he should have a defence of estoppel against Teachers’ Pensions recovery of the overpayments. 
39. I do not think it is necessary to go into great detail on the subject of the doctrine of estoppel (or the alternative of change of position).  At heart the question is whether Mr Pike could have reasonably relied on the statement that the documents were “acceptable” to mean that he could proceed without risk of something going wrong in the way that it did.  In my view he could not.  He could reasonably have assumed that Teachers’ Pensions thought that the documents, if finalised in the same form, would give them what they needed to carry out the split. He should not have taken it to mean that he should regard it as acceptable to him.

40. In fact Teachers Pensions say that they did not see a copy of the draft Consent Order at that stage anyway.  I do not need to decide whether they did or not, given the finding in the preceding paragraph.  

Delay
41. Teachers’ Pensions say that the four month implementation period began on 1 July 2004 when they received payment of their administration fee.  

42. I do not think that there was any good reason not to ask Mr Pike for the fee at the same time as they asked him for the necessary information.  He had already indicated his willingness to pay.  They could easily have sent him an invoice with their letter of 10 May complying with their own procedures, quoted from in paragraph 8.  If they had, he would have paid it earlier and the implementation period would have begun on 17 June the day after Mr Pike sent Mrs Pike’ birth certificate.

43. But much of the reason for the required information not being received until 17 June was that Teachers’ Pensions did not respond to Mr Pike’s letter of 27 February until 1 May. Allowing for a reasonable, if not generous, correspondence turnaround time of one month, I consider that Teachers' Pensions contributed to a delay of one and a half months during this period. 
44. Without the combined effect of the two unnecessary delays, the implementation period would have begun on or about 1 May.  The fact that Mr Pike did not provide a sealed copy of the Consent Order in February did not affect the time taken.  More information was needed anyway, and it was not requested until 10 May.
45. On the date that Teachers’ Pensions actually treated as the implementation date (20 October) they actually did nothing apparent to the outside world apart from write to Mr and Mrs Pike. I do not see how that constituted implementation in the ordinary sense of the word.  The PSO required the transfer of 38% of the value of Mr Pike’s pension to be transferred to Mrs Pike.  Teachers’ Pensions had to implement that within the four month period (whenever it started or should have started). I can see that for people whose benefits are not yet in payment, implementation of the transfer is a matter of amending internal records and informing the two parties that this has been done. But where a pension is in payment, implementation should have included actually making the necessary adjustments, not just telling Mr Pike what the adjustment was. 
46. So, without maladministration Mr Pike’s pension ought to have been reduced by the end of an implementation period ending on 31 August 2004.
47. Any loss to Mr Pike during the four month period itself (though it should have started earlier) cannot in my view be attributed to Teachers’ Pensions. I reach that conclusion because the statutory provisions have that period built into them.  Teachers’ Pensions are not at fault for not acting faster when the Consent Order did not allow for the possible delay, but required Mr Pike to continue maintenance payments even though the PSO would be effective from an earlier date.  That was, if anything, a fault of the Consent Order itself. 
48. The question that I have to deal with, therefore, is whether Mr Pike suffered as a result of his pension not being reduced by 31 August 2004 (and in fact not until January 2005).  

49. It seems from the Consent Order that Mr Pike was indeed committed to paying until the PSO was implemented.  It records that he had made an undertaking to the Court and to Mrs Pike that he would do so.
50. Teacher’s Pensions argue strenuously that they cannot be responsible for maintenance payments as they are not “shareable rights” under the relevant legislation and any agreement that Mr Pike reached is outside their remit.
51. The mere facts that maintenance is outside the specific legislation and/or not a pension benefit for which Teachers’ Pensions are responsible are not relevant.  The question I am deciding is whether Mr Pike suffered any loss as a result of Teachers’ Pensions’ maladministration.  A pensioner might enter into financial commitments of many kinds as a result of maladministration.  For example, though this case is different, if an overpayment leads to an irrecoverable expense, then that expense may be the measure of damage, whether it has anything to do with the pension scheme or related legislation, or not.

52. It may be that what Teachers’ Pensions mean is that the loss is too remote from any maladministration by them and/or was unforeseeable.  They may say that Mr Pike had entered into an agreement that he should not, properly advised, have entered into at all and that they should not be liable for what might be regarded as his mistake or the mistake of his legal advisers.
53. Although I do not think that Teachers’ Pensions can be held responsible for maintenance payments to the end of the implementation period itself, the considerations are different for payments beyond that point.  The longest period that Mr Pike ought to have “overpaid” maintenance for should have ended 31 August. It might not have been foreseeable by Teachers’ Pensions that Mr Pike would enter into precisely the agreement that he did enter into.  But I do think it was, or ought to have been, foreseeable that delay in implementing the PSO could have had financial consequences for Mr Pike. Even if the agreement to pay was ill advised (about which I make no finding) the maximum damage that Mr Pike ought to have suffered relates to the four month period that I have said that Teachers Pensions should not be liable for. By contrast, the payments that he made in September, October, November and December resulted from the delays in implementation that I have already made findings about.

54. I have taken into account that from 20 October Mr Pike was on notice that overpayments might occur and would need to be recovered.  But he was legally committed to making maintenance payments of £335 and did so for four months out of his taxed pension income – a total of £1,340.  (He says that he in fact paid £345 a month by then, but he was apparently only legally committed to paying the lower sum).
55. I have also taken into account Teachers’ Pensions’ view that Mr Pike should attempt to recover the “overpayments” of maintenance from his ex-wife.  In fact, he did try to do that, but received no reply.  Much more importantly, I cannot see that he has any grounds on which to pursue recovery.  These were payments made to Mrs Pike under a binding agreement.  She was entitled to receive them and is, as far as I can see, entitled to retain them.  If it were not for Teachers’ Pensions’ delayed implementation of the PSO they would not have been paid.
56. Teachers’ Pensions have made arrangements for Mr Pike to repay over four years, which I consider to be more than fair.  For the reasons given above I think the total repayable should be reduced and I will also allow Teachers’ Pensions to reduce the repayment period if they so wish.   

57. I note what Mr Pike has said about Teachers' Pensions providing inaccurate figures relating to his reduced gross pension under the PSO before it was actually implemented. Ultimately, this proved to be immaterial as the errors concerned very small amounts and Mr Pike has not received any incorrect reduced pension payments. 
58. The Department paid Mr Pike £150 to address Teachers' Pensions’ maladministration, which Mr Pike has perceived to be an inducement, without his agreement, to settle his complaint. It might have been prudent for the Department to have made an offer in writing instead of an actual payment, but I do not think there was anything sinister in the payment itself.
59. In addition, Mr Pike considers that Teachers' Pensions sending him a P60 showing that he was in receipt of the correct pension payments in 2004-05 is potentially entrapment, as he had received a higher amount and was disputing the recovery of the overpayments. 
60. I have seen a copy of the P60. It did not reflect the actual payments made during the period in question but Mr Pike would have known why and whether or not it was correct from the HMRC’s standpoint I do not think it has caused any significant loss or inconvenience.
61. I am satisfied with Teachers' Pensions explanation of the request for Mrs Pike’s birth certificate from Mr Pike in the sense that there was nothing else that they could do. The PSO had not been implemented and they were not in a position to communicate with Mrs Pike.
62. For the reasons given above, and to the extent explained, I uphold the complaint against Teachers’ Pensions.  I do not uphold it against the Department, who had no part to play in the central issues and whose payment of £150 to Mr Pike is adequate redress for any distress and inconvenience experienced by him and caused by them.
DIRECTIONS
63. I direct Teachers' Pensions to reduce the overpayments that they intend to recover by £1,340 after tax. (It is not to be netted down for tax, since the maintenance was paid out of taxed income.) In line with Mr Pike’s wish, there is no need to adjust the recovery instalments already in existence, but a revised schedule should be issued within 28 days of the date of this Determination identifying when recovery will be complete.  
TONY KING

Pensions Ombudsman
26 March 2008
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