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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Ms S G Williams

	Scheme
	:
	Applied Chemicals Ltd Pension Scheme

	Respondents
	:
	Trustees of the Applied Chemicals Ltd Pension 


Subject
Ms Williams disagrees with the Trustees’ decision that her directors’ category money purchase benefits form part of the main assets of the Scheme. The Scheme is winding up in deficit and her money purchase benefits will be reduced to approximately 20% of their value.
The Ombudsman’s determination and short reasons

The complaint should be upheld because the fact that Ms Williams was accruing entitlement to a Guaranteed Minimum Pension does not, under the relevant legislation, have the effect of bringing Ms Williams’ directors’ money purchase benefits into the statutory priority order as if they were not money purchase benefits. 

DETAILED DETERMINATION

Material Facts
1. Ms Williams joined the Scheme on 1 August 1989. The Scheme was established under an Interim Trust Deed dated 26 August 1987. The Definitive Deed and Rules in force at the relevant time were dated 13 October 1992. The Scheme was a contracted-out final salary arrangement (providing a pension that accrued at 1/60th of final pay for each year of pensionable service). The Rules describe the contracted out final salary benefits. No mention was made of a directors’ category of membership, or the provision of money purchase benefits other than additional voluntary contributions.
2. However, Applied Chemicals Ltd (the Employer) had decided that certain senior employees would be entitled to benefit from an employer’s contribution of 15% of pay.  This was higher than the general contribution rate for the 60th pension accrual. Ms Williams became eligible for what was described as the directors’ category of membership with effect from 1 March 1994.

3. On 4 July 1994 the Employer wrote to Ms Williams.  The writer (the managing director at the time) said:

“There is an enhanced pension scheme available for Directors of Applied for which you are now eligible.  Your current Scheme is called a “defined benefit” plan.  This essentially relates your pension to your final salary either on your retirement or when you leave Applied.  The contribution rate for Directors is increased to 15% of salary with your own contribution unchanged at 5%.  Both Alan and I have a money purchase scheme which effectively earmarks separately the employers and employees [sic] contributions to build up a separate fund that we own.

You have the option of either scheme.  In any event the Company will pay an increased contribution which under the defined benefit scheme, would effectively enhance the number of years [sic] service.
The whole thing is quite complex and I suggest it would be worthwhile you talking to Paul Adamson at Nobel [sic] Lowndes …”
4. Sedgwick Noble Lowndes (the Administrator) wrote to Ms Williams on 27 October 1994 setting out the options available with regard to the additional employer contributions payable. She was advised that the Employer would make a contribution amounting to 15% of her gross salary whilst she would be required to pay 5% of gross salary. The options were:

· for all of her contributions to be allocated to an individual ‘money purchase pot’ within the Applied Chemicals Pension Scheme;
· for the higher contributions to be used to fund for additional final salary benefits.

· for basic benefits to continue to be provided through the Applied Chemicals Pension Scheme, with the difference in funding being allocated to an individual ‘money purchase pot’ within the Scheme.

5. Ms Williams elected for contributions from 1 March 1994 to be invested in a money purchase account. She remained contracted-out of the State earnings related scheme accruing entitlement to a guaranteed minimum pension in substitution for State earnings related benefits. She left service with entitlement to deferred benefits under the Scheme on 7 April 1995.
6. The Scheme was terminated with effect from 30 April 2003, and the Trustees began to wind it up with effect from 27 June 2003.
7. An Announcement dated 12 January 2004 told members that the Scheme was approximately £1.38 million in deficit and that the Employer was unable to meet its liabilities. The Trustees had therefore signed a compromise deal with the Employer by which the Employer would make payments to the fund totalling £200,000 by a specified date. As a result there would be insufficient funds to guarantee members’ benefits in full. Benefits would be secured in accordance with a specific priority order, and members with deferred benefits such as Ms Williams were of a low priority.
8. The Trustees have told Ms Williams that because of the effect of legislation (see below) the money purchase benefits are not protected in the winding up.  They fall to be apportioned consistently with the Scheme’s funding level.  

9. The effect for Ms Williams personally was that as at 30 June 2005 her money purchase account was worth approximately £13,000. If this was not accorded priority in the winding up then it would reduce to approximately £3,000.

The Scheme’s provisions and relevant legislation

10. Clause 4 of the Deed of 13 October 1992 gives power to the Trustees to amend the Scheme’s provisions by deed (subject the Employer’s consent).  Amendments may be retrospective.

11. Clause 9 of the same Deed gives a general power to the Trustees to grant new and additional benefits, or augment benefits, with the approval of the Employer.
12. Clause 21 sets out the order of priorities on winding up.  It makes no reference to money purchase benefits other than additional voluntary contributions (not applicable to Ms Williams’ post 1994 benefits).

13. Section 73 of the Pensions Act 1995 deals with liabilities to be given preference on winding up.  It overrides Clause 21 of the Scheme. 
14. Regulation 13 of the Occupational Pension Scheme (Winding up) Regulations 1996 deals with the application of Section 73 of the Pension Act 1995 to schemes in which some of the benefits are money purchase. Regulation 13(1) effectively ring-fences pure money purchase benefits so that no account is taken of them for the purposes of section 73. However, Regulation 13(2) expressly excludes “underpin benefits” from the definition of ‘relevant money purchase benefits’. Regulation 13(3) defines underpin benefits as meaning ‘money purchase benefits which under the provisions of the scheme will only be provided in respect of a member if their value exceeds the value of other benefits in respect of him under the scheme which are not money purchase benefits’.
The parties’ positions
15. Ms Williams says that :
· there are two clearly separately designated pensions; the final salary benefits company scheme, and the specific directors’ money purchase benefits arrangement; 
· the memo from the managing director of Applied Chemicals of 4 July 1994 unequivocally states that the money purchase scheme ‘effectively earmarks separately the employer and employee contributions to build up a separate fund that we own’;
· statements issued by the Administrators show the money purchase scheme as a separate fund valued annually. A letter from the Administrators dated 27 October 1994 makes it clear that the Money Purchase benefit was entirely dependent on the units purchased with an external investment trust;

· the separation of the two schemes was reiterated in the statements sent by the Administrators who in a letter dated 13 July 1999 refer to the Scheme whereas on 9 March 2001 their statement shows the fund under the Money Purchase Scheme.

16. The Trustees say:
· Ms Williams has both final salary and money purchase benefits under the Scheme;

· her money purchase benefits are subject to a GMP underpin;

· the directors’ category is not a separate scheme, although there is nothing in the Scheme’s documentation introducing a distinct money purchase section;

· the Scheme’s winding up provisions at Clause 21 do not make a distinction between final salary and money purchase benefits (other than AVCs) for the purposes of priorities on winding up.

Conclusions
17. There is only one pension scheme; in the sense that there is one trust with one set of documents.  Whatever Ms Williams was told at the time, there was only a single entity. The information she was given was not capable of creating a completely separate scheme. That would have needed separate trust documents. 
18. The arrangement was never properly documented. Without hesitation I would describe that as maladministration, but for reasons that will become clear I do not need to consider the consequences.  Documented or not, there is no doubt that contributions were made by and on behalf of Ms Williams and invested in an identifiably distinct “pot”.  It is possible to analyse what happened as being one of two things. Either:

· a separate, but undocumented, scheme should be regarded as having been established within the Scheme by in effect amending the Scheme, with the possibility of different terms applying to the separate scheme going beyond the simple difference between money purchase and final salary benefits, or

· the augmentation power should be regarded as having been used to provide new and additional benefits for Ms Williams which would almost certainly not be capable of being treated differently to any other benefits under the Scheme.
19. In my judgment there was a separate scheme within the Scheme.  Ms Williams was provided with money purchase benefits instead of the normal final salary pension accrual. The augmentation power is not apt to an arrangement under which new benefits were given as an alternative to and instead of the strict entitlement.
20. Whether the separate scheme within the Scheme should have been regarded as incorporating greater security for the benefits under it than for the normal salary related benefits is rendered an academic issue by the legislation subsequently introduced which overrode the Scheme’s provisions - along with any alternative acceptance by the parties of what those provisions should be taken to be.

21. As far as the legislation is concerned, Ms Williams’ money purchase pot is protected in the wind up as long as it does not fall within the definition of “underpin benefits”, being:

“money purchase benefits which under the provisions of the scheme will only be provided in respect of a member if their value exceeds the value of other benefits in respect of him under the scheme which are not money purchase benefits”
22. The Trustees say that the fact that Ms Williams earned a guaranteed minimum pension from the Scheme for the period during which contributions were made for money purchase benefits means that they fulfil the definition of “underpin benefits”.  
23. In my view, however, Ms Williams’ money purchase benefits were not “underpin benefits”.  Ms Williams would be provided with the money purchase benefits whatever happened.  What was possible (though presumably unlikely given the contribution level) was that if the value of the money purchase benefits was below the value of the guaranteed minimum pension, she would receive that minimum – that is, her money purchase benefits would be effectively augmented. 
24. The position can be illustrated by imagining a scenario in which Ms Williams’ money purchase pot was not sufficient to provide a pension equal to the guaranteed minimum on retirement.  If she had questioned whether she was getting the benefit of her and her employer’s money purchase contributions she doubtless would have been told that she was – with more on top.

25. If the definition had been intended to catch all arrangements where the greater of a money purchase benefit and a salary related benefit was payable, then it could have easily said so. As actually drafted, in my view it describes schemes where the primary calculation is of the non-money purchase benefit. So it deals with money purchase benefits that underpin a salary related benefit – not the reverse as in Ms Williams’ case. 

26. My finding is therefore that Ms Williams’ benefits are money purchase benefits for the purposes of the legislation and fall to be dealt with in the winding up accordingly. I uphold her complaint.

Direction
27. The Trustees are to treat Ms Williams benefits earned after 1 March 1994 as money purchase benefits for the purposes of the winding up of the Scheme.
TONY KING

Pensions Ombudsman

6 November 2008
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