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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P E Maple

	Scheme
	:
	Principal Civil Service Pension Scheme

	Respondents

	:
	Health and Safety Executive (as Employer)
Department for Work and Pensions (as Administrator)


MATTERS FOR DETERMINATION 

1. Mr Maple complains that he was not given information by the Department for Work and Pensions (DWP) when he originally left service about the effect of re-employment on his enhanced pension award, neither was he advised by his Employer of the effect of re-employment on future pension accrual.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.

RELEVANT RULES OF THE CIVIL SERVICE COMPENSATION SCHEME

3. “6.4
Subject to rule 6.5 where a person to whom the former section 10 rules or this scheme applies is re-employed as a civil servant before the pension age and rejoins the 1972 Section, the civil servant may opt, at the time specified in rule 6.4(a), to be treated in one of two ways:

(a) the previous reckonable service (excluding any enhancement under rule 10.5 of the former section 10 rules or rule 2.2 of this scheme) is counted with the service during re-employment for a single award based on pensionable earnings at final retirement with this service enhanced by the smaller of:


(i) the original enhancement (if any) under rule 10.5 of the former section 10 rules or rule 2.2 of this scheme.


(ii) the actual period between the earlier retirement and the date of re-employment.


The lump sum or short service payment paid at the earlier retirement will be deducted from the lump sum payable at final retirement.

(b) The person’s earlier annual payment (if any) is retained, subject to abatement under rule 3.26 of the 1972 Section or rule 10.4 of the former section 10 rules or 6.2 of this scheme as appropriate, and the service during re-employment reckons towards a second pension. If, however, the enhancement of reckonable service under rule 10.5 of the former section 10 rules or rule 2.2 of this scheme exceeds the period between the date of early retirement, the reckonable (but not the qualifying) service in the second period of employment will be reduced by the amount of excess. The previous qualifying service will be counted with the service during re-employment as qualifying service for the purposes of an award based on re-employed service.”
MATERIAL FACTS

4. Mr Maple was born on 30 September 1944. He took up employment with the Health and Safety Executive (HSE) and joined the Principal Civil Service Pension Scheme (PCSPS) on 8 July 1974. He left service on 17 March 1995, on Compulsory Early Retirement (CER) terms. He was awarded an Annual Compensation Payment (ACP) of £11,405.95 payable from 18 March 1995, together with a compensation lump sum of £16,675.42. In calculating his benefits, his reckonable service was increased by 6 years and 8 months.

5. Mr Maple was re-employed on a part-time basis from 2 October 1995 to 31 March 1996. On 16 September 1996, he was re-employed for a second time. His contract was extended a number of times, finishing finally in February 2005.

6. The HSE wrote to Mr Maple on 11 October 1996:

“I am writing to confirm the terms of our offer of employment with the Health and Safety Executive on a self employed contract basis for a period of 6 months commencing 16 September 1996 and due to be completed by 16 March 1997…

Please note that as a re-employed Civil Service Pensioner your fees will be subject to the Abatement Rules. This means that if your pension and fees payable exceed the salary in payment on your last day of pensionable service during any year, your pension may be reduced accordingly. For this purpose the ‘year’ is deemed to begin on the first day of the month in which re-employment commenced”

7. Mr Maple replied to this letter on 16 October 1996:

“1. I refer to [Personnel Department’s] letter of 11 October concerning the terms of contract of my appointment with HSE. This letter referred me to you in respect of queries, particularly on pensions issues and I should be pleased if you could clear up a few points before I confirm acceptance. If any of these points fall outside your remit, could you please arrange a reply from the appropriate person…

4. Pension Abatement Rules. I understand why this ‘warning’ paragraph was included in the letter but it caused me some concern, given problems encountered in my last re-appointment, of which [Personnel Department] is well aware. In view of these difficulties, I really must be absolutely satisfied before signing acceptance that there will be no possible repetition. As far as I can see, there is no question of my pension and fees payable exceeding the salary on my last day of pensionable service. However, I should appreciate your confirmation that this is the case and that there will be no question of pension abatement for this or any other reason, I am sorry to have to emphasise this point but am keen to obtain a crystal clear assurance this time around, before proceeding further…

5. I think that these vital issues should normally be settled before work starts!”

8. On 20 November 1996, HSE wrote to Mr Maple telling him that they had decided to change the terms of his re-employment.

9. On 29 November 1996, [Personnel Department] wrote to Mr Maple:

“I am writing to confirm that approval has been given to re-employ you following your retirement on 17 March 1995…

With effect from 16 September 1996 to 16 March 1997 [subsequently extended] you will be re-employed as an Inspector in Safety Policy Division…on a part-time basis working 22 hours per week over 3 days…

Superannuation 

Please note that as a re-employed Civil Service Pensioner your salary will be subject to the Abatement Rules. This means that if your pension and re-employment salary exceed the salary in payment on your last day of service, your pension may be reduced accordingly.”

10. On 17 October 2003, HSE sent Mr Maple a retirement estimate that DWP had produced showing the benefits payable from his 60th birthday (30 September 2004). Two options were quoted:

“1.
Cancellation of the pension awarded for service to 17 March 1995 and recalculation of his benefit based on all reckonable service. Based on pensionable pay of £38,360 this would result in an annual pension of £13,000.83 and an additional lump sum of £8,953.61.

2.
To count both periods of pensionable service separately in which case he would retain his CER enhancement and his second period of service would count towards a second pension except that his CER award was greater than his second period of service and therefore no pension accrued.”
11. Mr Maple queried the statement in a letter to the DWP dated 29 October 2003:

“…your estimate refers to two pension options available when I reach the age of 60 on 29 September 2004.

a) cancel my preserved award for a single pension and lump sum. This would effectively reduce the pension I currently receive by £750 per annum (this deficit would be likely to rise to about £800 by next year)…

b) retain my previous benefits, with my second period of service counting for a further pension (and lump sum). You indicate this to result in a negative figure i.e. I would be effectively paying my employer!

You may consider this to be an oversimplification, but the net effect seems to be that I would not only fail to gain any benefit from my extra years of (pensionable) employment, but would actually suffer a significant reduction from what I receive now…

Before taking this up further, you kindly agreed to recheck the estimate taking into account the terms of the early retirement scheme under which I was released; this was voluntary rather than compulsory as stated in your estimate (although you initially indicated that this would not make a difference)…

A key factor in your estimate seems to be the removal of the enhancement granted in 1995…I should appreciate further details of the PCSPS rule on which this was based. I have always understood that the pension package I was granted on early retirement would be secure (subject to abatement rules).”

12. The DWP responded to Mr Maple’s letter on 8 December 2003:

“I can confirm that whether or not you previously left the service under Compulsory or Flexible terms, the calculations used for your final award are the same.

The estimated option figures which were provided to you in our previous letter were calculated in strict accordance with the PSCPS rules chapter 10.26 (a copy of which I have enclosed). As I explained, the option ‘2’ would not be viable as the figures are lower than the benefits in receipt currently. When we calculated option ‘1’ we could only compare it to the basic figures without pensions increase, because it is Capita who add pension increases rather than the Department. Due to the fact that option ‘1’ is also lower than your current benefits (taking into account your pension increase), this will mean that you will simply continue to receive the PCSPS/CSCS [Civil Service Compensation Scheme] benefits at current rates and there will be no revision of benefits necessary.

I also enclose an extract of the booklet ‘Early Retirement and Redundancy’ which would have been provided to you at the time of your FER [Flexible Early Retirement] award. This extract explains the implications of how your earlier award will be taken into account at the time of your subsequent departure.”

13. Mr Maple retired from service on 10 March 2005. He was given two options by the DWP in a letter dated 9 May 2005:

1.
To cancel his previous award in exchange for an aggregated benefit

2.
To treat his two periods of service separately.

Mr Maple returned the option form selecting option ‘1’ on 17 May 2005.

14. HSE’s position was set out in their letter to DWP dated 5 September 2005:

“Our opinion remains that his is not an issue HSE can offer any useful advice on. Essentially HSE offered Mr Maple a ‘standard’ pensionable appointment. The same action was taken on this case as was taken with every other officer appointed to a pensionable post within HSE. As the rules that have been applied form part of the Principal Civil Service Pension Scheme, it is an issue that should be addressed by the Pension team…

In addition to the above, at the time Mr Maple left on early release he should have received a letter from your team detailing his entitlements. That letter would have also contained an explanation of the effect of any re-employment

It is my understanding that your team cannot find a copy of that letter and Mr Maple is claiming one was not issued.”

15. DWP’s position was set out in their IDRP stage 1 decision letter dated 21 December 2005:

“Our view, confirmed by the Cabinet Office…is that it is for the employer to determine with the prospective recruit the position with regard to the terms and conditions of the proposed contract of employment.

It is unfortunate that we have been unable to obtain the dormant pension file as this would have provided conclusive evidence of what information Mr Maple was given at the time of his retirement in 1995. Although this has been unforthcoming, it is normal practice for individuals to be told about the impact of re-employment on their pension when they leave a PCSPS employer and taking the balance of probabilities into consideration, there is no reason to assume that Mr Maple would not have received all of the relevant information at the time of his termination…”

16. The Cabinet Office, Civil Service Pensions Division issued the IDRP stage 2 decision letter on 20 September 2006:

“41. Mr Maple appealed for a second stage IDR decision on 5 June 2006. He explained that he had discovered in 2003 shortly before his age retirement that due to his reemployment he had lost the service enhancement he had received when he left HSE in 1995, resulting in a substantial reduction to his pension. He had no idea that re-employment would affect his employment in this way. As a result he had lost most of the pension benefit that he would have gained from his reemployment. It was now too late for him to recover the situation by taking other pensionable employment. Mr Maple said he had no recollection or record of receiving information from DWP when he first retired about the possible adverse effect of re-employment. He pointed out that as DWP could not locate his pension file, they had no evidence to prove they had followed their standard procedures in his case. He said HSE had carried out the 1995 early retirement exercise in haste and this may have contributed to their maladministration. The fact that he made enquiries with HSE about his pension position before he joined them was evidence that he did not know he would lose his enhancement. Had he known, he would have taken up other employment options that would have allowed him to build up further pension rights and/or increase his savings as the abatement rules would not have restricted him to part-time working. Mr Maple asked for redress for:

The loss of pension enhancement and for the distress and  inconvenience caused by being told of these consequences when he had no chance to rescue the situation.

43.   Mr Maple’s complaint concerns the pension information that he may or may not have received to alert him to his position on re-employment following his CER. DWP cannot locate the pension file containing Mr Maple’s papers up to his retirement in 1995. They therefore cannot provide evidence of the information they gave him at that time.

44.
No one can now prove what happened in 1995. Mr Maple has not said that DWP/HSE gave him no information at all. In CSPD’s experience it is usually reasonable to believe, on the balance of probabilities, that what should have happened did happen. It seems to CSPD to be more likely than not that Mr Maple would have received standard information about his benefit entitlement. This usually meant an estimate in the months before the retirement date and a final benefit statement in the weeks ahead of it, including standard information covering post-retirement issues such as re-employment.

45.
Mr Maple contends that had he known he could not accrue further pension rights because of the enhancement on his original award he would have considered taking alternative employment offers. He has not actually given details of any other employment that he rejected in favour of working for HSE. He has, however, advised that his professional skills would have made him highly marketable. Mr Maple left HSE in March 1995. HSE initially re-employed him on a short-term, non-pensionable contract from 2 October 1995 to 31 March 1996. That Mr Maple accepted this post on this basis suggests that increasing his pension benefits may not have been at the forefront of his mind when he accepted the post. HSE re-employed Mr Maple again 5 months later in September 1996, CSPD have seen no evidence to suggest that Mr Maple gave up another job to rejoin HSE. The evidence CSPD has seen shows that in the first 18 months after his early retirement, Mr Maple worked only for HSE on a six-month, non-pensionable contract. When HSE re-employed Mr Maple for a second time, a great deal of uncertainty surrounded how long they would require his services. Initially it was six months extended to eight and then indefinitely. If Mr Maple rejected any of the other employment options open to him when he first left HSE or in the following two years of relative uncertainty, he did so of his own volition.

46.
Mr Maple contends that he was restricted to working part time because of the abatement provisions. He says he could have built up his savings and increased his pension benefits if he could have worked longer hours. However, HSE’s files show that they needed to recruit someone for two to three days a week. The job was therefore part-time because this was all HSE required to fulfil their needs. They therefore did not tailor the position to suit Mr Maple’s needs in respect of abatement, but instead had a post that he was willing to accept on the terms upon which they offered it. Mr Maple was free to accept full time pensionable employment elsewhere, which could have allowed him to earn more and receive his full PCSPS benefits.

47.
Mr Maple seeks compensation for his loss of enhancement. However, he has not ‘lost’ it. Enhancement is an award of extra service that the member did not work. If they returned to work during this enhancement and began accruing further service again, they would effectively receive double benefits for the same period of service – first from the enhancement and second through actually serving in the period concerned. The scheme rules do not allow this.

48.
Mr Maple had the choice of leaving his original award including the enhancement as it stood and to build up benefits on his second period of service after the enhanced period on his original award had expired. Alternatively he could aggregate his two periods of service less the unexpired period of his enhancement. This would mean calculating his benefits based on his current pensionable earnings which have increased significantly against his 1995 pensionable earnings. DWP have treated Mr Maple correctly under the statutory scheme rules and neither they nor CSPD have discretion to vary them. Mr Maple could only have built up two lots of pension benefits for the same period if he had belonged to a scheme or arrangement other than the PCSPS. As explained above, based on the evidence available CSPD do not accept that Mr Maple missed out on an opportunity to do so.

49.
Even if Mr Maple received no information about the effects of his CER award on future re-employment, he cannot have benefits to which he has no entitlement under the scheme rules. CSPD cannot verify what information DWP gave Mr Maple when he first retired but it is clear that HSE did not explain his pension position to him fully when they re-employed him. Although there is some mention of abatement and the implications for the compensation he received, neither HSE nor Mr Maple considered the effect of his enhancement. In the judgement of Hagen v ICI Chemicals and Polymers Ltd, Mr Justice Elias said:

“The omission of statements only gives rise to a legal complaint if there is either a legal duty to communicate the information omitted or if the effect is to make what is stated misleading.”

50.
Whilst HSE could have given Mr Maple more information than they did, they were under no duty to give him information that ‘might well’ have persuaded him to act in a particular way. In addition CSPD have seen no evidence to suggest that HSE’s reticence made anything they told him about abatement misleading. Even had Mr Maple known about the restricting effect of his enhancement on his ability to build a second pension, he may have decided to work for HSE anyway. Based on the events that actually happened, CSPD believe that he probably would have done. Unfortunately it seems that Mr Maple assumed he would build a second pension based on all his reemployed service but did not check his position. CSPD can understand his disappointment when he retired to find that the unexpired period of his enhancement reduced his second period of service but find no grounds on which to compensate him.”

SUBMISSIONS

17. Mr Maple submits that:

17.1. he did not receive the information from the DWP about the rules, when he retired in 1995. DWP have no record of it being sent to him and he believes that it is self evident from the enquiries that he made about the implications for his pension that he was not in possession of the relevant facts. He says that he would not have accepted the work had he known about the implications beforehand.

17.2. as an HM Specialist Inspector with 21 years of fire/explosion expertise, he believes that his skills were highly marketable. He says that he received at least two offers of work from safety contractors, but had no cause to record details at the time.
17.3. accruing further pension benefits was a key factor in accepting HSE’s offers of work. He would not have accepted a job with limited, short-term reward in return for suffering a considerable pension deficit for the rest of his life, had he known the implications for his original pension before accepting the offer of re-employment.
17.4. he does not dispute the application of the Scheme Rules, rather that he was not adequately informed by HSE about their implications and as a result he has not gained the pension benefits he had been given to expect from the eight years of extra service that he gave them.
17.5. although recognising that there was no legal requirement for HSE to do so, he feels that it had an obligation to honour its promise to check that there would be no adverse impact on his original pension package should he accept re-employment.
18. HSE submits that:

18.1. it does not dispute that it did not provide specific advice on the impact re-employment could have on Mr Maple’s pension enhancements. However, it does not believe that it is its responsibility to do so.

18.2. in terms of case law, there are two judgements which are relevant, Hagen v ICI Chemicals 2002 and University of Nottingham v (1) Eyett (2) Pensions Ombudsman 1999. The essence of these decisions is that employers are not responsible for the economic welfare of their employees nor do they have to warn their employees of the economic consequences of their own actions.

18.3. the impact of re-employment on Mr Maple’s pension enhancements was not a direct consequence of HSE’s terms and conditions of employment, but rather due to Mr Maple’s existing pension benefits. The position of HSE is that this information was readily available to Mr Maple. Had he raised the specific question of his pension enhancements at any point, or made the terms of his retirement more clear, it would have redirected his request to DWP.

18.4. it had no reason to believe that Mr Maple had not been provided with this information already by DWP upon his initial retirement. Alternatively, he could have approached DWP direct himself and sought clarification.

19. The Cabinet Office submits that:

19.1. DWP have correctly applied the scheme rules to calculate Mr Maple’s benefits and he has not challenged this.
19.2. Mr Maple does not recall receiving any information, but it sees no reason why the DWP would not have treated him in accordance with standard procedures.

19.3. Mr Maple was undoubtedly aware of his benefit entitlement when he left HSE and that there were implications for his early retirement benefits following re-employment. This is clear from his enquiries with HSE when it offered him re-employment. Mr Maple wanted to make certain that re-employment would have no adverse impact on the terms on which his retirement was agreed. HSE considered this point for Mr Maple in terms of how his re-employment would affect his Annual Compensation Payment (ACP) and the impact on his lump sum compensation payment. In this context it advised him about abatement.

19.4. it has no evidence to suggest that Mr Maple asked HSE about the implications of his early retirement package on his future pensions position.

19.5. nothing HSE told Mr Maple about abatement was misleading and HSE was under no duty to give him information that might have persuaded him to act in a particular way.

19.6. Mr Maple has said that his original aim following retirement was ‘to explore other career paths’ and that he could have taken employment elsewhere. He has, however, offered no evidence that other employment opportunities existed for him or that he would have been successful in procuring them if they had. What he would or could have done had HSE not offered him a job is pure speculation.

CONCLUSIONS

20. Mr Maple’s complaint is that, effectively, he accrued no additional pension benefits in relation to his employment with HSE after his redundancy in 1995 because his benefits had been enhanced. Although he does not dispute that the Rules have been correctly applied, he says that he should have been advised by either or both the HSE and DWP of the implications for his pension accrual before he accepted re-employment.

21. He argues that, had he known that he would not accrue any additional pension as a result of accepting the position with HSE, he would have taken up alternative job offers. However, I have been unable to obtain any evidence of the offers which he says he received. It is therefore impossible now to say with any certainty how concrete they were, and whether pension benefits were included in any package.
22. He says that, when he left the service of HSE on redundancy terms in 1995, he was not given a copy of the booklet ‘Early Retirement and Redundancy’ by the scheme administrator (DWP). He has subsequently been given a copy, and this clearly spells out the position on re-employment and subsequent retirement.

23. It is impossible to say now whether or not Mr Maple received the booklet at the time, or shortly after, he left service. However, I can see no reason why the DWP should not have followed their standard procedures in his case. On the balance of probabilities therefore I find that DWP did issue the booklet, and cannot be held responsible for the fact that Mr Maple may not in the event have received it. It follows that I cannot uphold Mr Maple’s complaint against the DWP.

24. That booklet would however have ensured that he either knew, or should have known, the potential effects of re-employment on his accrued pension and future pension accrual in late 1995.

25. On re-employment within the Civil Service there are two matters for consideration. The first is the effect of the abatement rules on accrued benefit. Mr Maple wrote to HSE setting out his understanding of the position, which was broadly correct, and this was confirmed by the HSE in their letter dated 29 November 1996. 
26. The second matter arises where a Civil Servant who has been made redundant with an enhanced pension, is subsequently re-employed, and then retires for a second time. In these circumstances, the employee has to decide whether to have his pension calculated separately for each period of service, or to have his service aggregated. 

27. The question that Mr Maple asked his employer was regarding any abatement of his pension in the event that his pension plus fees would exceed his salary on the last day of his first period of service, which he thought unlikely. This question was addressed in HSE’s letters of 11 October and 29 November 1996.

28. Mr Maple argues that HSE should have told him that he might lose the benefit of the enhancement to his pension awarded on his earlier redundancy on subsequent retirement. However, it is a well established principle under case law that there is no strict legal obligation on an employer to advise employees in respect of a pension scheme. Particularly bearing in mind a reasonable assumption that Mr Maple would have been in possession of the booklet, I am unable to conclude that the fact that the HSE did not draw Mr Maple’s attention to the restricted enhancement in these circumstances amounts to maladministration. In any event, it would be difficult to conclude on the evidence before me that, even had he been aware of the restriction, Mr Maple would not in any event have chosen to work as he did. 

29. Accordingly, I do not uphold his complaint against the HSE.
CHARLIE GORDON

Deputy Pensions Ombudsman

23 April 2008
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