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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S

	Scheme
	:
	Local Government Pension Scheme (“LGPS”)

	Respondent
	:
	Neath Port Talbot County Borough Council (the “Council”)


MATTERS FOR DETERMINATION 

1. Mr S says that, when his contract of employment was terminated in November 2004, he should have been awarded an ill-health early retirement pension.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT RULES OF THE LOCAL GOVERNMENT PENSION SCHEME
3. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (the 1997 Regulations).   

4. Regulation 27 of the 1997 Regulations deals with applications for early retirement ill health benefits and provides as relevant:  

“27
Ill-health
(1)Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)The pension and grant are payable immediately.

...............................

(5)In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

5. Regulations 97, 100 and 102 deal with the decision making process and provide as relevant:

“97 First instance decisions
(1)Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)Any question whether a person is entitled to a benefit under the Scheme must be decided….. 

(b)in any other case [than in relation to pension credits] by the Scheme employer who last employed him. 

………………………….

(9)Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A) [which came into force on 1 April 2002] The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”

And

“100  
Right to apply to person to decide the disagreement 

(1)Where there is a disagreement about a matter in relation to the Scheme between a member or an alternative applicant and a Scheme employer, the member or, as the case may be, the alternative applicant may apply to-

(a)the person specified under regulation 98(5)(c) to decide the disagreement; or 

(b)the appropriate administering authority for them to refer the disagreement to a person to decide.”

And

“102 Reference of disagreement to the appropriate administering authority 

(1)Where an application about a disagreement has been made under regulation 100, an application may be made to the appropriate administering authority to reconsider the disagreement by the person who applied under regulation 100.”

MATERIAL FACTS

6. Mr S was born on 16 February 1952. He was employed by Neath Port Talbot County Borough Council from 18 October 1976 to 30 November 2004. Following his dismissal, he entered into a Compromise Agreement with the Council, which stated that his employment had been terminated by reason of ill health incapability, and he received a compensation payment of £5,000.
7. He had been suspended by the Council from his position as a Youth Justice Case Manager with effect from 22 September 1999, as a result of specific allegations made about him. Mr S says that he was not advised of the reason for his suspension other than that he was the subject of a police investigation under Operation Goldfinch – a detailed investigation into child abuse at children’s homes across South Wales.
8. Mr S says that he had no further communication or contact from his employer until late 2002, when he learned by telephone from his employer’s Legal Department that South Wales Police had concluded their enquiries and it was their decision, and that of the Crown Prosecution Service (CPS), that there was no case to answer and that there would be no action taken against him.
9. The Council say that it would appear to them that there was no written confirmation from the Police or CPS that their investigation had been concluded with no case to answer. They say that this information may have been given verbally to the manager dealing with Mr Smith’s case in 2002.
10. Mr S says that his employer then continued his suspension for a further two years.
11. In April 2003, Mr S received a letter from his employer inviting him to attend a meeting to discuss his return to work. At this meeting, he advised his employer of his health problems and also told them that, because of the time that had elapsed since he last worked, he would require support and intensive training. The Council agreed to his requests.

12. Following the meeting, the Council say that appropriate Occupational Health assessments were made and it was agreed with Mr S that he would return to the role of Social Worker in the Youth Offending Team.
13. Mr S saw Dr M E B Jones in Neath Port Talbot’s Occupational Health Unit on 15 July 2003. In his report to the Personnel Department, Dr Jones mentioned a number of medical complaints from which Mr S was suffering:-

13.1. Agoraphobic stress – Mr S developed symptoms following his suspension. These were treated with medication which had subsequently stopped. Dr Jones could see no evidence of depression, anxiety or panic attack.
13.2. Hernia problems – Mr S had suffered with hernia problems in the past but had had no treatment since 1990.

13.3. Irritable Bowel Syndrome – A long standing problem which causes anxiety occasionally but Mr S copes well with it.
13.4. Knee problems – Mr S had surgery for a mild patella femur problem in 1998. He uses a stick on occasions, but is able to drive and use stairs.

13.5. Back problems – He suffers occasionally with generalised back pain, but this has never affected his ability to function normally
In conclusion, Dr Jones wrote:

“Today during our lengthy consultation, I could find no reason why he should not return to work and he is prepared to do so.

However, I do feel that he should be supported fully on his return to the workplace, and that he should receive the appropriate training following his prolonged absence, and I strongly advise rehabilitation and an induction programme for him.
He is naturally anxious about his interaction with colleagues after the prolonged absence, and I feel that this should be borne in mind when he returns.”

14. Mr S returned to work on 11 August 2003, but commenced a further and final period of sickness absence on 30 September 2003. During this brief time back at work, he was seen by Dr D H Davies, an Occupational Health Physician in the Neath Port Talbot Occupational Health Unit. In his report to the Personnel Department, Dr Davies wrote:

“When I saw Mr S today, he described a number of issues that he felt were problematic for him and that caused him to have total lack of confidence not only in himself but in his employer. He provided me with a catalogue of issues that he felt had not been helpful on his return. In particular he did not feel that he had support, that he had no training, no induction and basically he had been left to himself. There had been no process of rehabilitation.
I am mindful of the fact that there are two sides to every story but for the time being I have to accept what Mr S had told me. Clearly there have been considerable problems with regard to his suspension since 22nd September 1999, a total of 4 years. Therefore there is a need for him to be given a period of acclimatization back into the workplace. That does not appear to be happening given the overview of Mr S.
I would be grateful for a report from yourself with regards to what support he is being provided with and whether or not he is being given sufficient training and backup. He related the fact that he is concerned about working with clients – in particular his own. He is concerned about relationships he has with colleagues and his feelings of being undermined.
Presently Mr S is on leave for another week but he told me he was returning to his work. My opinion is he does have a medical problem in as much that he has lost confidence and he has symptoms associated with anxiety. It is also my opinion that this is a managerial issue rather than a medical issue and the points noted with regard to his rehabilitation.”
15. Prior to his return to work, Mr S was provided with reading materials to bring him up to speed with professional developments. However, Mr S says that, following his return to work, it was plain to him that management and colleagues did not want him back and he was subjected to bullying and intimidation. He says that this drove him at one point to attempt self harm. Following this episode he went to his GP who prescribed Cipralex (an antidepressant). He was also given counselling for eight months.
16. Dr Davies reviewed Mr S again on 27 October 2003. His report to Neath Port Talbot Council’s personnel department said:

“I have reviewed the file and have noted the letter from my colleague Dr Jones, I have reviewed my own report and I have read the details sent by yourself dated the 25th September 2003.

I have discussed the content of these letters with Mr S and it would appear that there is a polarity existing, which makes it very difficult for me to provide an assessment, which is of assistance to you.
From a medical point of view, Mr S is suffering from a reactive anxiety state, with features of depression. He seems to be aggrieved at what has happened and told me that he was not happy working with any of his colleagues or management. There are interpersonal issues that he continually refers to.
Mr S does not agree with the contents of the reports made. I showed him the return to work plan, which he felt had not been acted upon. There are a number of personal issues, which he numerated to me. (sic)
In my opinion I cannot see a return to work materialising, unless a full and frank discussion is held between Mr S and his management to iron out differences, which he states are between him and his immediate line management and colleagues.

In my opinion his present medical condition is not of a permanent nature, but I would look at the prognosis for the foreseeable future as being poor. He has lost his confidence and self-esteem and is extremely aggrieved by the issues involved in his return to work.
I feel once Mr S is able to feel he has the support and help to improve the situation he is in, then I feel the medical concerns will improve.”

17. Mr S attended a meeting on 5 November 2003 with MG, DW, CH and PM.  A summary of the areas covered was sent to him on 6 November:

“We are all concerned that you are currently still feeling unwell and we would wish you a speedy recovery.

It was helpful to hear the reasons for your absence, which have occurred following your return to work, and I have itemised those incidents which you have deemed the most serious. I have attempted to address each point in turn, with the response given in italics.

1) You felt that your initial expectations when returning to work in terms of support, were not met.

It is regrettable that your expectations did not match our own with regards to your initial induction period. It was certainly our aim to provide you with a gentle introduction to work, hence our provision of reading materials, before expecting you to work on matters that you may have become less familiar with over time. There appears to be a disparity between what you feel we should have provided for you and what we did offer. We were trying to take our lead from you by working at your pace and not enforcing a timetable. I am sure you will accept that it is difficult to work at someone’s current level if they feel they are unable to express any concerns.
When you return to work again, we will endeavour to involve you more with the design of your training as you requested. We will obviously expect a reasonable degree of input and clarity from yourself with regards to this matter

2) Problems with your mobile and PC.

These problems were not specific to you or your return to work, and I believe have now been addressed.

3) Remarks made regarding your ability to operate a PC

Given the nature of these remarks it appears that they had probably been made in jest…

4) The lack of a pool car for your own personal use.
A pool car has been available, and like any other employee you would need to book it in advance.

I have not seen any documentation to suggest that you are entitled to any special provisions and as we have continually promised not to treat you any differently to your colleagues, we will maintain this stance.
As neither you nor [PM] dwelt on the above matters I hope that we have now laid these issues to rest.

5) You claimed that training was non-existent.

I must disagree with you regarding this point. [DW] has clearly spent some considerable time trying to provide suitable training. It has been noted that you have turned down training, and prior to his meeting not conveyed the correct reasons for not partaking in that event. I would hope that following our meeting that you agree that Effective Practice course may have been beneficial.
In addition, you have signed off a number of documents indicating that you have received training and assistance in a variety of areas.

6) Remarks made by colleagues in relation to events preceding your suspension.

When questioned about the nature of these remarks, and about those who made them, very little information was forthcoming. Unless you wish to provide us with more information with regards to these matters, then as stated in our meeting we will only be able to remind the YOT team of the need to be sensitive when discussing matters with you.
7) That the Council did not understand that you were not capable of undertaking the duties of a Social Worker.
This last point is a difficult one to tackle, not least due to your initial keenness to become involved again as a Social Worker in the YOT.

We are aware that your absence from work has not been conducive to your career development, but due to the lack of constructive feedback from yourself, it has been extremely difficult to gauge whether you are ready to undertake a caseload.

As an outcome of the meeting I agreed to contact our Occupational Health Unit – with a view to the following:-
· Requesting what support could be provided to you with regards to your current well being.

· Whether they can assist in making you feel able to open up to the YOT management team, to enable them to support you.

· Whether redeployment to another section should be considered, with due regard for your concerns about the client group you would be working with, and your capability to still undertake the duties of a social worker.
· Is there any support or evidence the YOT management team can be given to assist us in re-integrating you in to the YOT team.

…Despite feeling that this was a productive meeting I am still left feeling extremely concerned about the differences between information supplied from yourself in our meeting and that to our Occupational Health Physician. For example in the last medical report our Physician indicated that “…I cannot see a return to work materialising unless a full and frank discussion is held between Mr S and his management to iron out differences, which he states are between him and his immediate line management and colleagues.” No-one could reasonably argue that there was more than the most tenuous evidence of this in our meeting and I will be asking our Occupational Health Physician to raise this matter with you, as this appears from his correspondence to be key to your return to work.
There are a number of other concerns which I have with regards to this meeting. Firstly, I am concerned that after sending you correspondence on the 26th September, that you immediately went on sick leave. I clearly attempted to confirm whether your return to work had been successful to date, and as there were no indications that you had any problems within work it is concerning that we were not able to address your situation.
With regards to [PM]’s concerns that this may be a disability, bearing in mind that the definition of a disability looks at long-term conditions, your current problems are not of such a nature and this is supported by your last medical report from our Occupational Health Physician. We can therefore concentrate on your return to work as opposed to any litigation issues.
It is very clear that assisting your return to work will be extremely problematic, as you have indicated your complete lack of trust regarding anything associated with the Council. However, we will continue to look at all suitable avenues relating to your employment…”

18. Dr Davies wrote to the Personnel Department again on 24 November 2003, following a further consultation with Mr S:

“Presently I would describe Mr S’s health as being somewhat fragile. He is on treatment for a variety of things, and has been referred by his General Practitioner for counselling. He saw the psychologist for his first session this week.

Whilst he was with me I took him through the letter you sent him on 6th November and highlighted each of the questions. At the end of the consultation which lasted approximately 40-45 minutes, my observation was quite simply that the polarity still exists from a management point of view.
Due to the symptoms associated with his illness, which are loss of confidence, loss of self-esteem, loss of ability to cope with day to day routines, and the loss of ability to concentrate he himself appears to be in agreement with all the issues you have highlighted.

Presently I feel that he is receiving sufficient support from his General Practitioner, and counsellor. He has no trust in the client group or his colleagues. He does not want to consider redeployment, and as you indicate he has a total mistrust of the Authority to a degree which is not going to assist his rehabilitation.
My opinion presently is that his mind because of his illness is such that it does not assist anyone to provide a way forward at this stage. There will be need for considerable intervention, not only by the medical profession but by his management as well, before we could consider a return to work.
Presently he is not fit to return to work, and I feel that it will be a considerable period of time, that is in excess of three months before he is able to address the issues that are affecting him. I am now writing to his General Practitioner to obtain a report, and I will keep you updated accordingly.”

19. Dr Davies’ next report was dated 9 January 2004:

“I recently received a report from the above employee’s General Practitioner which provides me with a chronological report on his past problems. His General Practitioner’s report states that he is seeing a Practice Counsellor on a regular basis and finds these meetings helpful. He reports that he is indeed making quite good progress with the counselling slowly improving, and it is becoming brighter and more optimistic. Despite that, there has been considerable anxiety about his current job and lack of training and support at his current work place, which he has relayed to his General Practitioner.
There has been a recent change in medication and his General Practitioner is waiting to see him before deciding on the appropriateness of the treatment. He is of the opinion that until Mr S’s work related concerns regarding his training and support are addressed, he will not be able to return to work in his present capacity.
I note his concerns with regard to the consultations that he had with myself. It is clear that during the consultation I had with him and the written reports from his General Practitioner and yourself. There is considerable disenchantment with regard to the manner which Mr S stated that he has been treated. The clarity that I referred to previously clearly remains, and unfortunately I am not in position to provide you with any further prognosis.

However, it would appear that due to his anxiety, his General Practitioner does not feel that he would be able to return to work in current post.
My expectancy would be a full recovery sufficient for him to return to work.”

20. Mr S was reviewed by Miss J Roberts (Occupational Health Adviser) on 30 January 2004. She wrote to the Personnel Department on 16 February 2004:

“He is suitable for employment within the Authority. However he states he will not work with vulnerable clients, children or adults.

I would appreciate if you could continue to forward the vacancy bulletins. This is primarily a management issue…”

21. Mr S was reviewed by Dr J Judge (MSOM) on 8 March 2004. In her report to the Personnel Department on 9 March 2004, she wrote:
“Mr S continues to feel that he is not being supported by the authority in making a return to work and that they are being obstructive.

From a purely medical point of view, Mr S does indeed have a medical condition for which he is receiving input from his General Practitioner and a counsellor.
It is my opinion that he is completely incapable of work, but I certainly think given the circumstances that he found himself in four years ago, it is unreasonable to expect him to return to a position where he is working with young or vulnerable people in a direct manner.

I think that he would be capable of administrative work and possibly if he has the skill, IT type of work. Dr Davies in his letter to you 27th January 2004 supported redeployment for Mr S and I do likewise.”

22. The Occupational Health Adviser wrote to Mr S’s GP on 19 April 2004:

“I would be grateful if you could send me a report on Mr S to enable our Occupational Health Physician to give informed advice to his manager about his fitness for work. Please include the following in your report.

· Precise diagnosis

· Past medical history

· Treatment and investigation planned and given, with any results…”

23. On 6 July 2004, Dr Davies wrote to the Personnel Department:

“I recently received a report from the above named employee’s General Practitioner. The report states that Mr S’s condition remains unchanged. His medication has been reduced due to side effects. Mr S is continuing to receive counselling from the Practice Counsellor.
In summary his condition remains the same…”

24. Dr Davies again wrote to the Personnel Department on 10 August 2004:

“I have recently received a report from the above named employee’s General Practitioner who on receiving my letter telephoned Mr S immediately because it raised concerns in his mind.
His General Practitioner does confirm that there was a suicidal ideation in July of 2003, and that he had not had any active suicidal thoughts since. He confirms Mr S had not related any of that to him, and you will also be aware that he did not reveal any of that information to myself.

The General Practitioner is of the opinion that he is making slow progress as he feels very frustrated regarding his work situation. He feels that redeployment to an alternate appropriate post would be the option to consider and not the post which he has highlighted which he is unwilling to accept.”
25. On 18 October 2004, Dr B W Turner (DOccMed) wrote to the Personnel Department regarding Mr S:

“I saw this 52-year-old social worker in the Occupational Health Unit on 15th October 2004. At that time he had been absent from work for about a year.
He told me that he had multiple health problems, but reported that it was depression that principally made him unable to return to work. He reported loss of confidence, impairment in memory, anxiety, panic attacks and difficulty in concentrating. He told me that his mood varied, and that he did get days when he felt reasonable, but described other days when things seemed ‘very dark’.

He told me that he has been seeing a counsellor at his General Practitioner’s Surgery on a monthly basis for about a year, and has been on a variety of anti-depressant medication prescribed by his doctor. He told me that his sleep pattern was variable and that he always felt extremely tired. He reported a reduction in his appetite and substantial weight loss, although he was clearly somewhat overweight.
Additionally he has long-standing problems with his hiatus hernia and irritable bowel syndrome, and told me that his General Practitioner has recently referred him to a specialist regarding the first of these problems.
Mr S also described problems with pain in his knees and back, recently he has also been diagnosed as suffering from anaemia.

When I saw him he was taking Cypralex, folic acid, ometrozol, and Imodium as necessary.

On examination he appeared physically well and maintained normal eye contact. He answered questions quickly and appropriately and was able to give me his history quite readily.

On examination he was not clinically anaemic, and general examination was unremarkable. His blood pressure was a little elevated at 160/95. Examination of his knees revealed some signs compatible with degenerative disease, and there was some reduction in the range of movements in his back.
I do not think that his physical problems are such as to render him incapable of work, and I agree with his assessment that it is his depression that principally does so.
However, since he has had no specialist input regarding his psychological problems I do not feel that I could currently regard him as being permanently incapable of returning to work, as I do not think that all the therapeutic options have yet been explored

I have completed the appropriate certificate of temporary incapacity.”
26. The Regulation 97 certificate signed by Dr Turner on 15 October 2004 stated:
“I hereby certify that in my opinion, the above named IS NOT permanently incapable of discharging efficiently the duties of his employment or any other comparable employment with Neath Port Talbot County Borough Council because of ill health or infirmity of mind or body, and that he is not entitled to an ill health pension or grant…

I certify that 

I have not previously advised, or given an opinion on, or otherwise been involved in this case, and

I am not acting, and have not at any time acted, as the representative of the member, the employer or any other party in relation to this case.

Signed: B W Turner

Qualifications: LL.M, FRCGP, MB, B.Ch, D Occ Med”
27. Mr S instigated the Internal Dispute Resolution Procedure (IDRP) stage 1 on 15 November 2004, and a Decision letter was issued by Neath Port Talbot County Borough Council on 24 January 2005:
“(a)The question for decision – The question for determination is whether or not immediate payment of pension benefits be granted on the grounds of permanent ill-health or infirmity of mind or body in accordance with the requirements of the … Regulations…
(b) …

(c) ... 

(d) The decision – on the evidence provided, I have decided that the appeal is not to be allowed.

(e) Reasons for reaching the decision:


Dr Turner is suitably qualified – Dip Occ Med, and is independent in the terms of the Regulations. Indeed Mr S has not contested this issue.

The certificate on which the permanency decision was based is within the correct timescale being obtained immediately following the decision to terminate the employment.

The question of how a registered medical practitioner assesses an individual against the requirements of the pension regulations is a matter for his professional judgement and competency and is not a pension question for determination on appeal under the provisions of the LGPS. The medical practitioner should be able to take into account all available medical evidence relevant to the case in question to enable him to reach a decision. There is no evidence that all available evidence has not been revealed.
In a letter accompanying the medical report, Dr Turner has stated that in his assessment the ongoing problem was depression and as Mr S had not received any specialist treatment for his psychological problems he was unable to issue a certificate of permanency. There may be a question as to whether a psychiatric report may have altered Dr Turner’s opinion but I believe he has a duty only to consider all available evidence and this was not available.
The issue regarding State Incapacity Benefit is not conclusive as it has been established in previous appeals that different tests apply.

The other issues he has raised are matters relating to his employment and not relevant to the decisions made under the pensions regulations.”

28. Mr S instigated IDRP stage 2 on 2 June 2005, and, in support of his appeal, submitted a psychiatric report commissioned by his union, UNISON, on his behalf from Dr R Islam. The report was dated 13 July 2005. 
28.1. Dr Islam had interviewed Mr S at home on 24 June 2005. Mr S told Dr Islam that he had been suspended by his employer in 1999 and that they had told him that the police were investigating allegations made by former inmates of the residential home for young offenders where he was housemaster. He said that he received no further communication or any kind of contact from his employer and he said he was left sitting at home, not knowing whether he was to be immediately arrested, interviewed or charged or what, if any, allegations had been levelled against him. He said that he learned completely by accident in 2002 that the police had completed their investigation and were taking no action.

28.2. Mr S told Dr Islam that he remained suspended for a further two years with no reason being given. It was at this time that he started developing behavioural problems. He began experiencing panic attacks between 2000 and 2001, as a result he became agoraphobic and acutely withdrawn. He would sweat and shake and would worry constantly about policemen turning up at his door. He claimed that he had learned from his GP that his employer had spread the word of his suspension around his neighbourhood which had exacerbated his anxiety and panic attacks.

28.3. He went to see his GP who prescribed Seroxat which relieved his panic attacks and alleviated his depression. However, he remained reclusive and suffered from insomnia, he developed a stutter, his memory suffered and he lost the ability to concentrate.

28.4. In April 2003, he was suddenly called back to work by his employer. He said that, once he returned, he was bullied. Everyone seemed to ignore him and his manager would be rude and critical. He felt isolated and shunned and there was no help from his employer to assist him to return to work. He said that he restarted work in August 2003 and in September attempted suicide. He said that, on that particular day when he went to work, he felt that he did not want to be alone with his clients. He was ordered to see his client alone, but after the appointment he found himself on the beach at Aberavon. He was crying and felt out of control and unaware of what he was doing. He left his car and walked to the seashore. He said that at that moment he felt like going into the sea. He did not however, but drove home and stayed in bed for the whole weekend. He went to see his GP the following Monday when he was prescribed Cipralex.

28.5. Mr S said that the frequency and intensity of his depression and panic attacks lessened. It took eight months for him to become somewhat stable. He claimed that he continued to suffer with long term problems with his self image, self esteem and confidence as a result of his treatment by the Council. He felt that he was no longer able to work in social services and that he was petrified of working with young people.

28.6. Dr Islam described Mr S’s mind as “subjectively flat and objectively euthymic [normal, non-depressed]”.
28.7. Dr Islam’s opinion was that Mr S suffered from depression and anxiety following the suspension, which he recovered from after a period of medication, but his symptoms reappeared soon after returning to his job. Clinically he appeared to be stable, but he might continue to experience poor self image and enduring anxiety and low mood as a consequence of the alleged investigation and the failed return to his job. It was not unlikely given the above fact that his condition may get worse if he had to deal with young people. Consequently, his career as a youth social worker would remain a source of anxiety and consequent depression.

29. The City and County of Swansea issued the IDRP stage 2 decision on 28 February 2006:

“I am satisfied that sound, impartial procedures were used in reaching the first stage decision. I am satisfied that the first stage decision was reasonable and consistent with other decisions issued by the administering authority and that it would withstand external scrutiny.

I have considered the details of your appeal carefully and have decided not to allow the appeal and to uphold the first stage decision for the following reasons:

1.
The first stage decision is based on Regulation 27 of the LGPS Regulations (as amended) which entitle a member of the LGPS to, inter alia, an ill health pension where he leaves local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment.
2.
The authority has received a clear opinion and certificate from an independent registered medical practitioner, qualified in occupational health medicine, stating that, in his opinion, you are NOT permanently incapable of discharging efficiently the duties of your employment.
3.
The authority must have evidence upon which it can rely, for the purposes of Regulation 97(9). This is, as mentioned in paragraph 2 above, ‘a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether…the member is permanently incapable of discharging efficiently the duties of…employment because of ill-health or infirmity of mind or body’. It had no such evidence at the time of the termination of your employment and therefore the provisions of Regulation 27 cannot apply.

4.
I have carefully considered the psychiatric report supplied to me but find that this cannot constitute a certificate as required by Reg 97(9).

Accordingly, I am satisfied that the regulations in respect of pension entitlement have been correctly applied…”

SUBMISSIONS

30. Mr S submits that:

30.1. His former employer and the Occupational Health Department acted without any consideration and with malice as regards access to his LGPS pension.

30.2. He is in receipt of Incapacity Benefit having been medically examined regularly as regards his physical and mental condition and deemed unfit for work by the Department for Work and Pensions (DWP).

30.3. His former employer sought for many years to punish him for his involvement in ‘whistle-blowing’ regarding financial irregularities in the department for which he worked, and for his support for a colleague whom he alleges was sacked for ‘whistle-blowing’.

30.4.  He is incapable of work and faces “financial privation”, all of which affects his health, and his former employer continues to punish him both mentally and financially by refusing him access to his pension.
30.5. His former employer sought to find him alternative employment comparable to his previous post by sending him internal job bulletins of vacancies within the Authority, with specific jobs highlighted. He says that the positions being suggested were unsuitable, being either not commensurate with his status, or cover for long term sickness or maternity leave, which, on the return of the  post holder, he says, would have resulted in the termination of his employment without redress.

30.6. The medical practitioners involved in his assessment were not independent since they were employed by the Council, and where they came from outside, were employed by another local authority. He says that they were heavily influenced to agree with their medical colleagues. He says that medical practitioners working in occupational health are not trained in psychiatric assessment, yet they saw fit to judge him on his mental health.

30.7. His former employer wanted him to take on a full caseload from day one of his return to work, despite his protestations that he was unready and required further training.
31. The Council submit that:

31.1. Mr S was suspended as a result of specific allegations made about him.

31.2. There was no written confirmation from the Police/Crown Prosecution Service that their investigations had been concluded although such information may have been provided verbally to Mr S’s manager.

31.3. The sickness absence that followed his return to work in August 2003 related to depression throughout its duration.

31.4. Alternative employment was sought for Mr S, but he did not participate enthusiastically in the process.

31.5. His sickness absence was handled in accordance with the Council’s Sickness Absence Procedure.
31.6. Mr S’s contract was terminated on grounds of Incapability due to his continued and long term ill-health.

CONCLUSIONS

32. In order to be entitled to a pension under Regulation 27, Mr S has to be permanently incapable of discharging the duties of his employment, or comparable employment, because of ill-health or infirmity of mind or body. ‘Permanently’ is defined as until, at the earliest, his 65th birthday.
33. The decision as to whether Mr S met these requirements fell to the Employer in the first instance. Before making this decision, they were required to obtain a certificate from an independent registered medical practitioner, qualified in occupational health medicine, as to whether Mr S met the ill health early retirement criteria of the LGPS. Dr Turner was independent of the Employer in the terms described in Regulation 97(9) and met the qualifying criteria.
34. Based on the medical evidence presented, it was Dr Turner’s view that Mr S was not permanently incapable of returning to work, and signed a Regulation 97 certificate on that basis. In a letter sent with that certificate, Dr Turner noted that Mr S’s principal problem was that of depression, but that there had been no specialist input regarding his psychological problems.
35. Mr S argues that the medical practitioners involved in his case are not independent as they are employed by his former employer, but it is normal practice for their fees to be paid by the employer or scheme trustees. However, “Independent” in the terms of the Regulation means that the medical practitioner has not been involved in a particular case previously.

36. He also says that the medical practitioners were not trained in psychiatric assessment yet judged him on his mental health. I have some reservations about the weight given to Mr S’s mental state, and I address this in my direction below.

37. The IDRP provides an opportunity for previous decisions to be re-examined. At stage 1 the Appointed Person noted that Dr Turner had not had access to a specialist psychiatric report and that, had he done so, he may have altered his opinion. He said, however, that Dr Turner was only under a duty to consider all available, relevant medical evidence.
38. When referring Mr S’s case to Dr Turner, the Employer was not just seeking advice about Mr S’s medical condition, but also an opinion as to whether the LGPS criteria for ill health early retirement were met. In seeking such advice, they needed to provide their advisers with adequate information upon which to offer an opinion. The information provided for Dr Turner was inadequate in that it failed to sufficiently address his psychological problems.
39. Following the stage 1 decision, Mr S’s union obtained a psychological report from Dr Islam, but this was dismissed out of hand at stage 2 on the grounds that ‘it cannot constitute a certificate as required by Reg 97(9)’, presumably on the grounds that Dr Islam did not have the appropriate qualification in Occupational Medicine. 
40. Whilst that may be the case, bearing in mind the fact that the absence of a psychological report had been noted at stage 1, the opportunity should have been taken before issuing a stage 2 decision letter to have the additional medical evidence considered by a suitably qualified Independent Registered Medical Practitioner who could have issued a certificate under the Regulations.
41. I am therefore remitting the matter to Neath Port Talbot County Borough Council for a fresh decision as to whether Mr S was permanently incapable of discharging efficiently the duties of his employment, or comparable employment at the time his contract of employment was terminated. The Independent Registered Medical Practitioner consulted should be given access to all available medical evidence, including in particular the psychiatric report prepared by Dr Islam. The Council may, of course, seek further medical evidence regarding Mr S’s health prior to the termination of his employment.
DIRECTION

42. Neath Port Talbot County Borough Council shall, within 56 days of the date of this Determination, reconsider whether Mr S is entitled to benefits under Regulation 27 obtaining such further medical evidence as they consider appropriate.
CHARLIE GORDON

Deputy Pensions Ombudsman

16 April 2008
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