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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G Caughey

	Scheme
	:
	Merseyside Pension Fund

	Respondents
	:
	St Helen’s Council 
Merseyside Pension Fund


MATTERS FOR DETERMINATION 

1. Mr Caughey says that St Helens Council and Merseyside Pension Fund wrongly refused ill health benefits when his contract of employment was terminated in July 2004. He says that, furthermore, when making their decision, they did not obtain reports from his GP or Consultants. In addition, he says that St Helens Council have lost sickness and accident reports which he feels would support his claim and failed to offer him the choice of Independent Occupational Health Physician during his appeal..
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT RULES OF THE LOCAL GOVERNMENT PENSION SCHEME

3. The Local Government Pension Scheme Regulations 1997 / SI 1612, as amended by the Local Government Pension Scheme (Amendment No. 2) Regulations 2001 / SI 3401 provide:

“27.  - (1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant. 

    (2) The pension and grant are payable immediately.

    (3) A member - 

(a) whose total membership is at least one year, but less than two years, and

(b) to whom no transfer value is credited,

  is entitled to an ill-health grant (but not a pension), unless paragraph (4) applies to him.

    (4) This paragraph applies to a member if - 

(a) he is entitled to any payment out of the appropriate fund (other than an injury allowance under regulation 7 of the Benefit Regulations or a return of contributions),

(b) he has received any payment under Part VI of the Local Government (Discretionary Payments) Regulations 1996[2], or

(c) he would receive at least as much as the grant if his contributions were returned to him.”
“31.
- (1) If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

    (2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph (6)).

    (3) If the member elects, he is entitled to a pension and retirement grant payable immediately.

    (4) If the sum - 

(a) of the member's age in whole years on the date his local government employment ends or the date he elects, if later,

(b) of his total membership in whole years, and

(c) in a case where he elects after his local government employment ends, of the period beginning with the end of that employment and ending with the date he elects,

is less than 85 years, his retirement pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary (but see paragraphs (5) and (6) and regulation 36(5) (GMPs)).

    (5) A member's appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced under paragraph (4).

    (6) If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body - 

(a) he may elect under paragraph (1) before attaining the age of 50, and

(b) paragraphs (2) and (4) do not apply.

    (7) If a member does not elect for immediate payment under this regulation, he is entitled to receive a pension and grant payable from his NRD without reduction.

    (8) An election under paragraph (1) must be made by notice in writing to the member's Scheme employer.”
“97.  - (1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that - 

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”
LONG TERM SICKNESS ABSENCE PROCEDURE
4. St Helens Council has a formal, written policy dated September 2003 on the management of long term sickness absence:
4.1. As an employee approaches four weeks of sickness absence, a welfare meeting is to be arranged by his manager to assess the way forward.

4.2. Following the meeting, the manager should either initiate a medical referral to the Occupational Health Unit, or agree a deferral for no more than four weeks.

4.3. Prior to the appointment, the Occupational Health Unit is to be provided with details of the employee’s key tasks and jobs to help reach a recommendation.

4.4. Where the Occupational Health Physician considers it necessary, permission will be obtained from the employee to approach his GP and/or Consultant for relevant medical information.

4.5. Employees will be expected to attend for medical examination.
4.6. The Occupational Health Physician will supply the manager with a written outcome of the medical examination, together with a recommendation as to the future employment prospects of the employee.
4.7. The recommendation may take a number of courses between ‘Employee fit to return to work’ to ‘Permanently unfit for employment’. The Occupational Health Physician may recommend that an employee is ‘Unfit for employment for many months or the foreseeable future’. If it is the case that, in his opinion, that period does not extend to normal retirement age and that there is a possibility that the employee will overcome the incapacity during his working life, then the physician will not refer the employee to an independent registered medical practitioner approved by the Merseyside Pension Fund for the purpose of certifying permanent incapacity under Regulation 97(9).
4.8. If the employee disagrees with the recommendation of the Council’s Occupational Health Physician then the case will be referred to an independent Occupational Health Physician for a binding decision. The employee will be requested to nominate two appropriate physicians from a list supplied by the Council.

4.9. Whatever the medical recommendation, the manager will need to assess the future employment arrangements of the employee. The employee must be consulted and his views taken into account when reaching a decision.
4.10. Where the recommendation is that the employee is unfit for many months or the foreseeable future, the manager will decide on an appropriate course of action for the employee’s future. This must be discussed with the employee and, should the decision be that, in the opinion of the manager, the employee be dismissed, then his recommendation will be put forward to the relevant Chief Officer.
4.11. This recommendation will be reviewed by the Chief Officer at a meeting with the employee who can put forward any considerations.

4.12. The decision, together with reasons, will be supplied in writing to the employee.

4.13. If the employee does not agree with the decision he can appeal to the Personnel Appeals Committee.

MATERIAL FACTS

5. Mr Caughey was born on 2 June 1957, and was employed by St Helens Council from 25 June 1984 until 17 October 2004. For the last 15 years he acted as Duty Officer at Sutton Leisure Centre, St Helens.
6. Mr Caughey suffered an accident at work on 16 July 2003, sustaining a deep gash to his left leg. He went to hospital for treatment, but this accident did not immediately result in any sick leave.

7. On 1 December 2003, Mr Caughey had a fall and hit the left side of his head against some railings.  Following this fall he attended his GP who diagnosed vertigo. A period of sickness leave then followed.  At a welfare meeting on 22 December 2003, Mr Caughey reported that he was still feeling ill, and was undergoing investigations for the cause of his vertigo. He also reported suffering with arthritis which had been exacerbated by his fall.
8. During his absence, Mr Caughey was seen by the Council’s Occupational Health Physician, Dr B King (MFOM). Following a meeting on 4 February 2004, Dr King reported that Mr Caughey was complaining of vertigo symptoms. His view was that this was a benign positional vertigo following an episode of ear infection. Mr Caughey was waiting for an appointment to see an ENT surgeon and he felt that this needed to take place before any treatment could be considered.

9. A further welfare meeting was held on 11 March 2004. At this meeting, Mr Caughey described feeling breathless and said that he had been told it was likely that he had arthritis in his neck, shoulders and spine. He also complained of a rash on his arms, and loose teeth.

10. Mr Caughey’s next appointment with Dr King was on 24 March 2004. His report stated that Mr Caughey did not appear to making a lot of progress. He said that he had seen an ENT surgeon who was arranging physiotherapy, but he was unsure that this would solve his problems completely. He did not feel that Mr Caughey’s problems would be rapidly resolved and accepted that he was not fit to do fully his normal job at that time. 

11. On 29 April 2004, Mr Caughey attended a further welfare meeting at which he said that he did not feel any better, and added that some of his historical conditions (perianal abcess) had flared up again. He was told that his case would be referred to the Director, if Dr King was unable to provide a likely date for his return. He was asked to return all the keys that he held to the leisure centre.

12. The following day (30 April), Mr Caughey attended an appointment with Dr King. Dr King’s report following this appointment stated:

“I saw Gerry once more today. As you state in your e-mail of 30 April, there really is no improvement in his condition. I don’t know what else we can actually do to help. He has a number of problems, none of which are desperately serious in themselves, but in total seem to have just brought him to a halt. As you know on the last occasion I saw him I was encouraging him to get back to work to do something but he feels that he cannot do anything at all at present. I see no prospect of that improving quickly.
Sadly therefore I think Gerry is going to remain off sick for a long time. I can’t see him returning in the foreseeable future. I don’t see that there’s any problem here that can’t be dealt with in due course but it does look as though it’s going to be a very long job.”

13. Mr Caughey’s recollection of the meeting was that he discussed recent consultations with his Specialist and Physiotherapist with Dr King, Dr King appeared sympathetic and asked Mr Caughey to arrange with his secretary a further appointment in July. The secretary said that she would advise him by letter of the earliest available date, but this never happened.

14. Mr Caughey attended a meeting with Personnel on 25 May 2004, at which he was told that the intention was that his contract of employment was to be terminated and that he would be required to attend a review meeting with his Director.
15. Mr Caughey’s medical problems were listed as including cervical spondylitis, black-outs, vertigo, dizziness, headaches, pain and limited movement, depression and perianal abscess.

16. At a meeting on 2 July 2004, the Council decided to terminate Mr Caughey’s employment on the grounds of medical incapacity, following notice, on 17 October 2004. He had by then been continuously absent since December 2003. The decision was confirmed in writing by his Director on 7 July 2004:
“As you know from the review meeting of 2 July 2004, I have received a report from the Authority’s Medical Adviser, Dr King, following your medical on 30 April 2004. His diagnosis was that you are unfit to continue as a Duty Officer and that he could give no indication of your likely fitness to return to work, for the foreseeable future.

Due to the present climate we are operating in and the current workload of the division, the department is unable to keep your job open until you may be fit to work at some future point. We are also unable to offer you alternative employment, based on the Doctor’s advice.
Taking these circumstances into account, it is my decision to terminate your employment on the grounds of your incapacity to fulfil your contractual duties…”

17. Mr Caughey appealed against the decision to terminate his employment. He completed and returned a pro forma that had been enclosed with his notice of dismissal:

“I wish to appeal/I do not wish to appeal against the decision made by [Mr H] to terminate my employment on the grounds of incapacity to fulfil my contractual duties or by the Authority’s Medical Advisor .” (sic)

18.  Mr Caughey was referred to Dr P L Zacharias AFOM (Consultant Occupational Physician), whom the Council asked to consider whether or not he qualified for ill health early retirement under the LGPS rules. The Principal Personnel Officer wrote to Dr Zacharias on 30 July 2004:

“…A decision was made to terminate Mr Caughey’s employment because there was no prospect of him being fit to return to work. Based on Dr King’s advice, alternative employment was not offered.

Mr Caughey has exercised his right to appeal against Dr King’s decision. He believes that his illness makes him permanently unfit and he wishes to access his pension…”
19. Dr Zacharias saw Mr Caughey on 24 August 2004 and produced an interim report for the Council on 26 August 2004:

“I saw Mr Caughey on the 24th August 2004. I am trying to access his hospital notes to fill in the details of the medical story. It isn’t clear to me at the moment whether he qualifies for ill health retirement.”
20. Following a delay in obtaining Mr Caughey’s hospital notes, Dr Zacharias wrote a further report dated 12 October:
“I apologise for the delay in writing to you about this man. We asked for hospital files many weeks ago and they arrived only today.
The files disclose some of the background to the story Mr Caughey gave me. They do not however lend any support to the possibility of ill health retirement in this case with the Local Government Pension Scheme. I am therefore unable to sign the appropriate certificate for Mr Caughey. I have no doubt that he will be very disappointed by this but I don’t think the rules of the scheme give us any choice in the matter.”

21. The Principal Personnel Officer communicated Dr Zacharias’s findings to Mr Caughey by letter dated 14 October 2004:
“Further to your Independent Medical with Dr Zacharias on 24 August 2004, I enclose a copy of the report received, following this appointment.
Dr Zacharias does not support ill health retirement and is not recommending the release of your Local Government pension.

Your appeal is therefore dismissed.

Your employment with St Helens will therefore terminate on 17 October 2004…”
22. Mr Caughey instigated the Internal Dispute Resolution Procedure (IDRP) on 16 November 2004. On his application form he wrote:

“I would like to hereby register my complaints against my former employer, St Helens Council, on the decisions made to firstly terminate my employment, and the non release of my pension, on the grounds of ill health.

I feel that the decisions reached on both accounts, were dealt with unfairly and in a non professional manner, and duly feel that on several occasions that I was discriminated against within the procedures…”
23. As part of the IDRP investigation, Mr Caughey was referred to  Dr M Orton MFOM (Occupational Physician). In the referral letter, the Manager, Human Resources, wrote:

“In summary Mr Caughey’s employment was terminated on 17 October 2004 on the basis that he was unfit for duty for the foreseeable future…

Mr Caughey has subsequently submitted an application under the Pension Regulations Internal Dispute Resolution Procedure, which requires the Council’s Specified Person at Stage 1 of the procedure to consider the decision taken, i.e. the reason for him leaving the pension scheme…
Under the circumstances, the Council’s Specified Person [ ] has asked me to obtain a further medical opinion regarding Mr Caughey’s eligibility for release of pension benefits. I would be pleased if you could see Mr Caughey and provide an independent opinion in respect of this…”

24.  Dr Orton saw Mr Caughey on 24 January and submitted his report on 28 January 2005:

“I saw this gentleman on 24th of January 2005…I had to hand all the notes from Dr King and Dr Zacharias regarding his absences. In addition there were copies of reports regarding his conditions up until August and October 2004. These reports were from the Ear Nose and Throat department as well as from the pain clinic and his surgeon.
This man has a variety of conditions all of which without doubt make him unfit to attend work for the foreseeable future. Without doubt he is covered by the relevant legislation but there are no adjustments or restrictions possible that would enable him to return to any form of work at present.
As regards his request for ill health retirement, there is no evidence to be found from our consultation nor from the notes available that he has a condition which will permanently prevent him from working between now and the age of sixty-five. I find that he does not meet the criteria for ill health retirement. The correct decision has been made to turn him down for his ill health retirement application.
…as far as I understand it with the Pension Scheme he can at any point in the future reapply for early release of his pension on grounds of ill health. I have in addition pointed out to him what evidence is needed and from whom if he wishes to reapply in the future. The decisions made by Dr Zacharias and Dr King have in my opinion been correct.”

25. The Specified Person in his IDRP stage 1 decision letter dated 18 February 2005 wrote:
“The question for decision is whether you qualified for release of your benefits on the grounds that you were permanently incapable of discharging efficiently the duties of your former employment because of ill health or infirmity of mind or body until at least 65, in accordance with Regulation 27…
· I have carefully considered all available medical evidence including that of Dr King, the Council’s Occupational Health Physician; that of Dr Zacharias, the Independent Occupational Health Physician, who was requested to provide original certification in respect of your pension release; and in particular that of Dr Orton, the Independent Occupational Health Physician, who was requested to provide further advice specifically relating to your appeal. I believe that on the balance of probabilities the available evidence is not sufficient to confirm that you satisfy the requirements for ill health release of benefits on grounds of permanent incapacity due to ill health or infirmity.”
26. Unison, on behalf of Mr Caughey, requested copies of his sickness records and accident reports whilst employed by the Council. On 4 March 2005, St Helens Council forwarded details of Mr Caughey’s sickness absence record since 1 April 2002, together with a copy of his Pool Lifeguard Log Book. On 10 March, they sent copies of accident reports and accident book entries in respect Mr Caughey relating to his accident on 16 July 2003. [Further details relating to absences in 2001-2002 were included in a letter to Mr Caughey dated 12 October 2005. Records for the period April 1999 to March 2001, which had been archived in secure storage, had been misplaced and were unavailable.]
27. Mr Caughey appealed under IDRP stage 2 on 7 March 2005. The Appointed Person finally responded on 13 March 2006:
“I refer to your application received on 7 March 2005, in which you appealed against the decision of your employer St Helens Council, that the reason for the termination of your employment was incapacity to fulfil your duties, rather than ill health retirement by reason of permanent incapacity from discharging efficiently the duties of your employment as a Duty Officer at Sutton Community Leisure Centre due to ill health or infirmity.
You have also complained about what you believe to be a number of procedural failures…

4. Appointed Person’s Determination

Under the Internal Dispute Procedure I am only able to consider whether your employer has complied with or failed to comply with the requirements of the Local Government Pension Scheme Regulations. I am not able to consider whether the Council failed to adhere to its own internal procedures or appeal processes.

I believe therefore that the question to be considered is whether ‘you left your employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with your employing authority because of ill health or infirmity of mind or body…

18. Having carefully considered all of the available medical evidence including the opinion of the independent medical practitioner, I believe that on the balance of probabilities that it is insufficient to justify the decision that Mr Caughey left his employment by reason of permanent incapacity due to ill health or infirmity and I must therefore uphold the decision of St Helens Council and dismiss the appeal.

19. I direct that St Helens Council should refer the matter to Dr Orton to consider whether Mr Caughey satisfies the requirements for the early payment of his deferred benefits on grounds of permanent incapacity under Regulation 31(6) and if so from what date.
The requirement of Regulation 31(6) is ‘to have become permanently incapable of discharging efficiently the duties of that former employment because of infirmity of mind or body’.

St Helens Council should then consider the question of the payment of Mr Caughey’s deferred benefits in the light of this and any other further medical reports available.”
28. Mr Caughey then brought his complaint to me.
SUBMISSIONS

29. Mr Caughey submits that:

29.1. evidence that he feels would have supported his application was either lost (as in the case of his occupational sickness and accident records) or not sought (as in the case of his GP records). He does not understand how Dr King could have come to an informed conclusion without this information.

29.2. at no stage in the process did he undergo a medical examination.

29.3. the decision to dismiss him was made prior to his interview with the Chief Executive. His suspicions were aroused following his consultation with Dr King in April 2004. The doctor was sympathetic during the interview and wanted to arrange another appointment for July 2004. This never took place and the next thing that Mr Caughey heard was that he would be seeing the Director in order to have his dismissal on grounds of capability confirmed. He later learned that Personnel Department had sent an e-mail to the doctor asking if he felt that Mr Caughey was ‘likely to be fit for full duties in the foreseeable future’. Dr King would have seen and responded to this immediately following his consultation. He believes that Dr King was directed by the Council not to support ill health early retirement in his case.
29.4. Personnel had requested the return of various keys to the leisure centre prior to his meeting with Dr King. In his view the only reason for this was that they already knew the outcome and that Dr King’s report was predetermined.
29.5. he was not offered a choice of Occupational Health Physician as required by the Council’s own procedures, and questions why this should be so, particularly when Dr Zacharias ‘did not believe in early retirement’.

29.6. Dr Zacharias did not consider all of his medical records, particularly those concerning his fall in December 2003, his displaced vertebrae and the onset of his arthritis.

29.7. Dr Orton was influenced by previous reports from Dr King and Dr Zacharias. Dr Orton had told him that, before he could be considered for ill health early retirement, he would need to obtain a scan on his neck to prove that he had Vertebral Artery Compression.
30. The Council submits that:

30.1. it was not wrong to refuse Mr Caughey ill health benefits when his contract was terminated and that the evidence provided supports that contention.
31. Merseyside Pension Fund submits that:

31.1. decisions regarding entitlement to benefit under the Scheme are the responsibility of the Employer.

CONCLUSIONS

32. In order to be entitled to a pension under Regulation 27, an individual has to be permanently incapable of discharging efficiently the duties of his employment, or a comparable employment, because of ill-health or infirmity of mind or body. ‘Permanently’ is defined in the Regulations as until, at the earliest, his 65th birthday.
33. It does not follow that because an employee is dismissed from a particular job on grounds of capability, that he or she is permanently incapable, or otherwise meets the criteria for payment of a pension based on ill health retirement. Such a dismissal can, for example, take place where the condition is not regarded as permanent. This is what appears to have happened in Mr Caughey’s case.
34. The decision as to whether Mr Caughey meets the LGPS requirements falls to the employer in the first instance, having obtained a certificate from an independent registered medical practitioner. This is a finding of fact, which required St Helens Council to ask the right questions, interpret the Regulations correctly and not come to a perverse decision, having taken into account only relevant matters.
35. There is no prescribed format for the certificate referred to above, although the Local Government Pensions Committee did publish a specimen pro forma in their Circular No.113 (March 2002). The statement is however required under the Regulations to give details of the practitioner’s relevant qualifications, his opinion as to whether the employee is permanently incapable of discharging his duties or any other comparable employment, and should also contain a statement of the practitioner’s independence.
36. The Council were required to make two decisions regarding Mr Caughey: firstly whether he should be dismissed, and secondly, whether he was entitled to an immediate ill-health pension.
37. The decision regarding the termination of his employment was made in accordance with the Council’s own documented procedures. The final decision was taken by a Director and based on the advice of the Council’s Occupational Health Physician, Dr B King. The decision was taken having regard to the needs of the business and Mr Caughey’s health

38. The Council’s procedures included an appeal process which Mr Caughey invoked. He was referred to an independent occupational health physician, Dr P L Zacharias AFOM, who was asked to provide certification in respect of Mr Caughey’s pension release. This appears to be the first occasion on which ill health pension benefits were considered.
39. Mr Caughey was interviewed by Dr Zacharias who, some time later, gained access to his hospital records. Dr Zacharias felt that the files lent no support to the possibility of ill health retirement.

40. Mr Caughey complains that he was not given a choice of doctors at this stage as provided by the Council’s own procedures, and that he was not physically examined by Dr Zacharias. He also questions why he was sent to see this particular doctor as he was advised by the Personnel Department in their letter dated 14 October 2004 that Dr Zacharias did not support ill health retirement generally.
41. I note Mr Caughey’s comments regarding a full medical examination. However, there is no requirement in the 1997 Regulations for such an examination, and I see nothing intrinsically wrong with leaving this to the discretion of the medical adviser. 
42. As regards the choice of independent medical adviser, again there is no requirement for a choice to be offered within the Regulations and this option derives from the Council’s internal procedure.  Whilst this failure to adhere to their own procedures may be construed as maladministration, I do not find that Mr Caughey has suffered injustice as a consequence; Dr Zacharias is a suitably qualified practitioner who would have been named as one of the choices had such a choice been made available. 
43. I believe that Mr Caughey has misinterpreted Personnel’s letter to him dated 14 October 2004. It was not being suggested that Mr Caughey’s appeal was not successful because Dr Zacharias did not support ill health retirement in principle, but that he did not support ill health retirement for Mr Caughey on the basis of the facts in his particular case.
44. Dr Zacharias states in his letter dated 12 October 2004, that he is unable to sign the appropriate certificate for Mr Caughey. I do not find that this letter is sufficient to satisfy the requirements of Regulation 97, omitting as it does a statement of his independence in this case, and I find the Council’s failure to obtain such a certificate to be maladministration. 
45. The IDRP however, afforded an opportunity to ensure that any injustice which might flow from maladministration in the original process was either limited or redressed.

46. At IDRP stage 1, Mr Caughey was referred to another independent occupational health physician, Dr M Orton MFOM. Dr Orton had copies of reports dated August and October 2004 from Mr Caughey’s ENT and Pain specialists, as well as his surgeon. Dr Orton stated in his letter dated 28 January 2005, that there was no evidence that Mr Caughey had a condition that would permanently prevent him from working until his 65th birthday, and that he did not meet the criteria for ill health retirement.  
47. Regulation 97 requires the independent registered medical practitioner to certify whether the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill health. Dr Orton did not directly answer that question, but it is implicit in his report that he had in mind Mr Caughey’s local government employment. For example, he refers to notes from Dr King and Dr Zacharias regarding his absences, which were from his local government employment, and he refers to Mr Caughey’s inability to return to any form of work.
48. In any case, any lack of clarity in Dr Orton’s report was resolved by the decision maker at IDRP stage 2 who exactly set out, and addressed the correct question.

49. The reports by Dr Zacharias and Dr Orton do not, as far as I can see, satisfy the requirements of Regulation 97 in that they do not certify each doctor’s independence. Mr Caughey has not however complained that the practitioners were not independent. Both doctors were suitably qualified to issue certificates under the Regulations and, at the time that they were consulted, had up to date medical reports to hand. Whether or not the form in which their respective opinions were expressed constituted the required ‘certificate’, I conclude that no injustice was caused to Mr Caughey. I do not find that the decision that he did not qualify for ill-health retirement at the time his employment was terminated was unreasonable, taking into account the available medical evidence, and I am accordingly unable to uphold his complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

1 April 2008
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