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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr A J McCann

	Scheme
	The SureStock Pension Scheme (the Scheme)

	Respondents
	Mr Ian Campbell
Mr Ian Zair


Subject

Mr McCann complains that Mr Campbell and Mr Zair, in their capacity as Trustees of the Scheme (the Trustees) failed to ensure that pension contributions were passed over to the Scheme. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees because the Trustees are not entitled to the protection of Section 61 of the Trustee Act 1925, and are therefore jointly and severally liable for breach of trust in failing to ensure that employee contributions were properly paid across to them from the principal employer. 

DETAILED DETERMINATION

Scheme Rules

1. Rule 31 of the Rules that govern the Scheme provides:
“31
INDEMNITY TO TRUSTEES AND EMPLOYEES OF TRUSTEES
The Employers shall indemnify and keep indemnified the Trustees and employees of the Trustees against any actions, claims, costs, losses, damages and expenses arising out of anything done, or caused to be done, or omitted to be done by them acting in good faith in the execution of the trusts or of any powers, discretions or authorities vested in them or any of them by these Rules. The indemnity will not apply where a trustee or any such employee is fraudulent, dishonest or wilfully negligent in any particular situation.
LEGISLATION 

2. Section 61 of the Trustee Act 1925 provides:

“If it appears to the court that a trustee, whether appointed by the court or otherwise, is or may be personally liable for any breach of trust.......but has acted honestly and reasonably, and ought fairly to be excused for the breach of trust and for omitting to obtain the directions of the court in the manner in which he committed such breach, then the court may relieve him wholly or partly for the same.”

Material Facts

3. The Scheme, a defined benefit occupational scheme, was established by SureStock Limited and commenced on 1 January 2003. Mr McCann was a member of the Scheme from the date of commencement.
4. The Trustees of the Scheme were Ian Zair, Simon Colliss and Ian Campbell.  Mr Colliss has however provided evidence of his written notice of resignation as a Trustee (a letter dated 29th October 2004) as provided for in Rule 24.1.7 of the Rules that govern the Scheme.  Thus the two remaining Trustees are Mr Ian Zair and Mr Ian Campbell.

5. Mr Campbell was also a director and the company secretary of SureStock Limited which went into administration on 10 August 2004 and subsequently, on 1 March 2005, voluntary liquidation and was dissolved on 22 June 2006. 
6. After SureStock Limited was placed into administration its underlying business assets and undertakings were purchased by SureStock Services Limited who subsequently agreed to become the principal employer for the Scheme. Mr Campbell was the company secretary of SureStock Services Limited from 4 August 2004 until the company was dissolved on 25 December 2007.   
7. Mr Zair, who is a member of the Scheme, has never held a company appointment with SureStock Limited or SureStock Services Limited.
8. The Scheme was administered by Scottish Widows plc and went into wind up on 31 March 2006.  
9. On 17 March 2006, Mr Zair sent emails to: 
· the Pensions Regulator to confirm the outcome of a meeting held with employees of SureStock Limited the previous day. The email said:

“…At a meeting held by SureStock on 17 February the staff were informed that due to a downturn in business the company was not receiving sufficient revenue to sustain the business in its current form and that a number of staff would be given notice of redundancy. A question was raised at the meeting as to the state of the pension scheme and whether it was fully paid up. The response was that two months of payments had not been made but that they would be made in March. …”
· the Scheme’s financial adviser which said:

“I was contacted by a pension scheme member on the 10 March stating that he had received an AVC statement that showed that no payments had been made since November 2005. He requested an explanation as to why this had happened and I said that I did not know and would ask Ian Campbell and would call back with information. The member then said he had contacted Ian Campbell but had not had a reply. I rang Ian Campbell and left a message for him to give me a call. I made some further enquiries over the weekend and was advised to talk to the Pensions Regulator which I did no Monday 13th having spoken to the bank to establish what monies had been transferred into and out of the account and the current balance.
The outcome of the call to the bank was that no payments had been made into the account since November 2005 when £5,796.90 had been paid in and that a payment out of £14,000 was made in December 2005. A small amount of interest was paid in, in January 2006. The balance of the account was £9,778.80.

I also rang Scottish Widows and established that no monies had been paid into the fund since January 2005.”
Information from other sources 
10. Mr Colliss has provided a comprehensive response to this office and provided copy documents backing up his statements.  He states that:

· On 6th August 2004 he was made redundant from Surestock Limited.  After that date he made numerous attempts to contact the pension fund.

· On 29th October 2004 he wrote to Ian Campbell, copy to Ian Zair, stating that he had “grave concerns” about Mr Campbell’s conduct and said:

“I have taken all reasonable action to discharge my responsibilities as a Trustee in trying to find out what the issues are and to set up meetings to take the appropriate action but feel that I have, and am being obstructed in my duties to address these issues.  Therefore I am tendering my resignation from the position forthwith.” 

11. Scottish Widows say:

· the winding up of the Scheme has not been completed and that they have been trying to obtain information without success from the Trustees in order to update the Scheme records to the date of wind up;

· the last payment made into the Scheme fund held with themselves was in October 2005. 
12. The Trustees Annual report for the 1 January 2003 to 30 June 2004 indicates:
· the Scheme had 26 active members at 30 June 2004;
· the assets of the Scheme are in the form of a fund invested with Scottish Widows;

· employer contributions for the period 1 January 2003 to 30 June 2004 amounted to £7,294;
· employee contributions for the period 1 January 2003 to 30 June 2004 amounted to £3,758.
13. Mr McCann’s payslips show that pension contributions amounting to £250 each month were deducted from his earnings.  
Summary of Mr McCann’s position  
14. The directors of SureStock Limited and SureStock Services Limited and the Trustees of the Scheme are one and the same and should be held responsible for the pension contributions which have been deducted from his wages.  
Summary of the Trustee’s position  
15. During the course of this investigation on several occasions my office asked Mr Campbell and Mr Zair to comment on the allegations made against them. No substantive response was received to the requests.   
16. I issued a Draft of this Decision despite the lack of response because I was satisfied that both Mr Campbell and Mr Zair had been given a fair opportunity to respond to my office, I was conscious that Mr  McCann had been pursuing his complaint for some time and I considered I had sufficient information to make a determination.  

17. Following the issue of the draft decision, both Mr Zair and Mr Campbell have confirmed (Mr Zair by email and Mr Campbell verbally) that they accept my initial conclusions.   Neither has however explained what they did with salary deductions made, nor have they confirmed that monies are set aside safely to make good Mr McCann’s claimed loss.
Conclusions

18. Mr McCann complains that pension contributions which have been deducted from his salary have not been paid to the Scheme. There are general trust law duties, which are fiduciary and must be exercised in the best interest of the members. The Trustees are responsible for the proper management of the Scheme and its assets and, therefore, were required to ensure that employee contributions were properly looked after and invested in the Scheme accordingly. To date, however, despite having had opportunity to explain their actions whilst they have acknowledged their failings by agreeing with my draft conclusions; the Trustees have failed to provide any substantive evidence about the whereabouts of the contributions deducted from Mr McCann’s salary which, from the evidence provided, were clearly not invested in the Scottish Widow’s fund. 
19. I accordingly issue this Determination to provide a clear and enforceable conclusion for Mr McCann.

20. The point to establish is whether the Trustees have committed a breach of trust. Whilst there is an indemnity clause in the Rules that govern the Scheme there is no exoneration clause. However, Section 61 of the Trustee Act 1925 may afford protection to a trustee from personal liability for any breach of trust provided he has "acted honestly and reasonably and ought fairly to be excused for the breach of trust". The onus in such cases is on a trustee to prove that he acted honestly and reasonably and is a question of fact depending on the circumstances of each case. 

21. Insofar as Mr Campbell is concerned, he was not only a Trustee, but was also a director of the principal employer. He would, or at least should, have been aware that contributions were being deducted from employee’s salaries and that they were not then being paid to the Trustees’ bank account. Further, it appears from the email sent to the Trustees’ financial advisers on 17 March 2006 that Mr Campbell was acting unilaterally. From the information in the emails of 17 March 2006 it seems that Mr Zair, Mr Campbell’s fellow trustee, was unaware that there had been no payments paid into the bank account since October 2005 and, perhaps of greater concern, that a large sum amounting to £14,000 was withdrawn from the account in December 2005. With such paucity of evidence it is difficult to draw a conclusion but without more I do not see how Mr Campbell can be said to have acted reasonably, or in Mr McCann’s best interests, in acting as he appears to have done.   
22. That is not to say, that I find Mr Zair completely blameless in the matter. Mr Zair was not an officer of the principal employer and I can accept that he would possibly not have had the in depth knowledge of the principal employer that Mr Campbell would, or should, have possessed. However, as a Trustee Mr Zair had a duty to ensure the Scheme was being properly managed and that its assets were protected. As evidenced by the comments he made in his emails of 17 March 2006 that was clearly not the case. Had he been fully conversant with the Scheme’s finances he would not have needed to contact the bank to ascertain the position. In failing to keep in touch with the management of the Scheme Mr Zair cannot be said to have acted responsibly or in the member’s best interests. In my judgment, these are not the actions of a reasonable trustee.
23. I note too that according to the statement from Mr Colliss, which I accept; on 29th October 2004 Mr Zair had clear notice of Mr Collis’s concerns regarding the actions of Mr Campbell. I take note that at this time Mr Colliss had recently been made redundant, however the tone of the correspondence copied to Mr Zair from Mr Colliss does not infer that Mr Colliss was acting as a disgruntled former employee, but as a responsible Trustee. Moreover as a responsible Trustee expressing concerns about management of the Scheme.  In my view this should have alerted Mr Zair to potential problems as well as his responsibilities as a Trustee. I note he appears to have failed to heed those warnings.      
24. Given the finding that the Trustees, either together, or separately have not acted reasonably, it is not necessary for me to consider whether they acted honestly, or ought fairly to be excused for their breach of trust, as Section 61 requires that all three elements are satisfied for relief to be granted. Thus, the Trustees are not entitled to the protection of Section 61, and are therefore jointly and severally liable for breach of trust in failing to ensure that employee contributions were properly paid across to them from the principal employer. 
Directions   

25. I direct that the Trustees (jointly and severally) shall pay on Mr McCann’s behalf, £1,250 (£250 x 5) to the Scheme, within 56 days from the date of this Determination, together with simple interest as from 1 November 2005 to the date of payment calculated on a daily basis at the rate for the time being quoted by the reference banks.

26. I also direct the Trustees should pay Mr McCann £500 at £250 each to compensate him for the distress and inconvenience they have caused him.  I find Mr McCann’s losses in this respect have been exacerbated by their failure to respond to reasonable enquiries regarding the Scheme.

JANE IRVINE 

Deputy Pensions Ombudsman 

16 August 2010 
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