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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	:
	Mrs J Pugh

	Scheme
	:
	Prudential Personal Pension Policies 384PW269, 385TW110 and 839YY865 (the Policies)

	Respondent
	:
	CMC Financial Services Limited (CMC)


MATTERS FOR DETERMINATION 

1. Mrs Pugh complains that CMC have failed to pay employer contributions and her own contributions, deducted from her salary, into the Policies.

2. In order to remedy the position Mrs Pugh seeks:

(a) payment of the outstanding contributions;

(b) compensation for loss of investment growth;

(c) compensation for distress and inconvenience.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. The facts are straightforward. Mrs Pugh used to work for CMC. CMC was part of the Broadstone Group until it was purchased by Mr and Mrs Pratt on 23 May 2005. Prior to purchasing CMC Mrs Pratt was an employed director (but not a shareholder) of CMC.

5. As a contractual entitlement, which is not disputed, CMC agreed to pay an annual amount into the Policies, which were originally with Scottish Amicable. In addition to this CMC deducted from Mrs Pugh’s salary a monthly sum which it agreed to pay into the Policies on her behalf. Mrs Pugh refers to the payments as her “salary sacrifices”.

6. Between 28 October 2001 and 28 January 2003 CMC failed to pay these contributions. This fact is not disputed. In order to bring the Policies’ payments up to date Prudential (who had since taken over Scottish Amicable) advised Mrs Pugh that further funds were required.

7. Mrs Pugh contacted CMC and on 23 January 2004 Mrs Pratt sent Mrs Pugh a cheque for £1,645.12 payable to Prudential. Unfortunately this cheque was later lost by Prudential who confirmed this to Mrs Pugh on 23 June 2004. Mrs Pugh contacted CMC requesting another cheque but, given the passage of time, for the increased amount of £1714.11. Mrs Pratt, on behalf of CMC, on 7 January 2005 sent Mrs Pugh a cheque for this amount. On this occasion Prudential received the cheque but it did not clear. Although Mrs Pugh contacted CMC about this she did not receive a reply and this has brought about her complaint. 

SUBMISSIONS

8. Mrs Pugh’s substantive submission is that she is entitled to have £1,714.11 paid by CMC to Prudential and to be compensated for late payment.

9. Mrs Pratt, on behalf of CMC, submits in response that:

(a) She is not responsible for compensating Mrs Pugh as she was not the owner of CMC at the material time;

(b) When she and her husband purchased CMC Mrs Pugh’s contributions were not included on the schedule of assets and liabilities; and

(c) Prudential erred in not following a direct debit mandate set up to collect the contributions from October 2001.

CONCLUSIONS

10. None of the points raised by Mrs Pratt, on behalf of CMC, are enough to defeat Mrs Pugh’s entitlement.
11. The fact that Mrs Pratt was not the owner of CMC at the material time is irrelevant. The owner of a company must accept all of the liabilities of that company both pre and post purchase.

12. If the contributions were not included in the schedule of assets and liabilities then that is a fault of the purchase arrangements and not Mrs Pugh. The list does not define what the liabilities are, it defines what they are believed to be. 
13. Finally Mrs Pratt submits that this is the fault of Prudential for not adhering to the direct debit mandate. She submits that CMC gave Scottish Amicable (now the Prudential) a mandate for the direct debit and that “however hard we tried” Scottish Amicable would not operate it. 

14. Mrs Pugh is entitled to the contributions which should have been paid. Whether or not that should have been performed by way of a direct debit in the past is irrelevant. In any event I am of the opinion that CMC should have realised that the direct debit was not working (if it was ever set up) and attended to the problem relatively quickly. 

15. Mrs Pugh has sought compensation for investment loss. She ought to be put in the position that she would have been in if the contributions had been paid, and paid on time.  She should approach Prudential and ask Prudential to tell her in writing what sum additional to £1,714.11 they now require to bring the transfer value of her Policies to the value it would have had if the contributions had been paid on each due date.  
16. For the reasons given, I uphold Mrs Pugh’s complaint.
DIRECTIONS

17. I direct that CMC are to pay £1,714.11 into the Policies within 28 days of the date of this determination.

18. I direct that CMC are to pay Mrs Pugh £100 for the distress and inconvenience experienced during this matter.

19. I direct that within 28 days of receiving the information obtained by Mrs Pugh in line with paragraph 17 above, CMC are to pay the required additional sum to the Policies. 

TONY KING

Pensions Ombudsman 
26 March 2008
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