

26956/3


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Robert Daws

	Scheme
	:
	Johnson & Higgins Limited Employee Benefit Scheme (subsequently merged with the MMC UK Pension Fund) (the Scheme) 

	Respondents
	:
	1. Marsh & McLennan Companies UK Ltd (Principal Employer for the Scheme) (Marsh)
2. MMC UK Pension Fund Trustee Ltd (the Trustees)


Subject

Mr Daws alleges that both Marsh and the Trustees failed to inform him at the time he transferred his benefits from the CT Bowring Group Pension & Assurance Scheme (the Bowring Scheme) to the Scheme in 1992 that it would secure money purchase benefits. He says he believed that his transferred in benefits would purchase equivalent years of service in the Scheme.  
The Deputy Pensions Ombudsman’s determination and short reasons
The complaint should not be upheld because:
· Mr Daws believes that he was made a “special promise”, however, there is insufficient evidence to substantiate this claim.  
· The Scheme calculated Mr Daws’ pension entitlement correctly.
DETAILED DETERMINATION

Material Facts

1. Mr Daws joined CT Bowring & Co (Bowrings) in 1970 and became a member of the Bowring Scheme at the same time. Bowrings was subsequently taken over by Marsh.  
2. Mr Daws left the employment of Marsh in January 1992 to join J&H, as a Divisional Director. At the same time he became a member of the Scheme. He left the employment of J&H on 25 November 1993.
3. Mr Daws’ received a letter dated 20 November 1991, offering employment with J&H, which outlined his pension entitlement.  It said:

“…b) The aggregate pension to be provided for you at normal retirement age (your 60th birthday) will be 2/3rds of your final pensionable salary (as defined in the Scheme rules).  This pension will be reduced by benefits accrued in respect of former employments, as and when they become due.

…

c) The pension promised under b) above will be provided by a combination of benefits under the Contributory Pension Scheme and, if appropriate, by unapproved benefits in whatever for the employer decides…”
4. At the time he joined the Scheme, Mr Daws made some enquiries about the transfer of his benefits from the Bowring Scheme to the Scheme. In a letter dated 12 February 1992, GMBC Financial Services Limited (GMBC), who were advising the Trustees, wrote to Mr Daws and said that:

“My understanding of your pension promise from [J&H] is on the basis of two thirds of your final pensionable salary.

In the event of your leaving [J&H] prior to the normal retirement age (60), the pension will be calculated according to a stated formula. There is a proviso, that any transfer value from [the Scheme] will not be less than the amount transferred into it – plus interest.

It is this latter point which has caused concern on two accounts:-

Firstly, if the money is invested along side the other funds of the scheme there will be a difficulty in calculating exactly the interest which would have been earned during the period up to your date of leaving Johnson and Higgins; secondly, interest rates seem set to fall.

I have therefore suggested to the Trustees, and they have agreed, that money should be held by them in a separately identified subfund. The subfund will be invested with the Prudential in their With Profits fund which is currently growing at a rate of 14% p.a. (18% for terms of five years or more), with the option to move to their Deposit fund at the Trustee’s discretion.

The Prudential With Profits fund provides a combination of security (through the company’s size), successful performance in the past and a guarantee that it cannot fall in value in the future.

Hopefully you will still be with [J&H] at the age of 60 and the above caution will prove to have been unwarranted.

Will you please sign the attached Bowring discharge form and a copy of this letter to indicate that you are happy for the transfer value to be invested in the Prudential With Profits fund (otherwise it will be invested in their Deposit fund). ”
5. Mr Daws decided to transfer his Bowring Scheme benefits to the Scheme and signed the transfer discharge form.  
6. The Prudential sent Mr Daws unit statements setting out the value of the transferred in benefit.  The earliest unit statement addressed to Mr Daws being one dated 20 March 1992. 
7. On 11 March 1994, Hymans Robertson (HR), the administrator of the Scheme, wrote to Mr Daws stating: 
“This letter summarises the pension benefits which are payable as notified to you in previous correspondence. All of these benefits are provided from the tax approved pension scheme.

As a transfer value was received from your previous pension scheme, it was guaranteed that your pension entitlements will not be lower than

that which would have been provided to you in respect of service with the Company under the Rules of the Scheme; plus

pension benefits that will be purchased at retirement with the value of the Prudential Section 32 policy into which the Trustees invested your transfer value.

Your benefit in the scheme is therefore in two parts – that deriving from the transfer in to the scheme and that derived from your service since joining the scheme.

Benefits from Service in the Scheme

The scheme pension is calculated initially at £2,325.58 p.a. and of this £202.28 represents the guaranteed minimum pension…

Benefits from your Transfer In

The transfer value paid to the Scheme was invested in a Prudential Transfer Plan in your name. The current value of the plan is £113,156. This fund will be available to purchase pension benefits at retirement according to the terms then available…” 
8. A paper prepared by HR dated May 1993 states:

“…4. Many employees have been promised benefits which are “no worse” or “no less favourable” than those provided by previous employers.  We have made this comjparison [sic] by reference to the total benfeits [sic] provided so that shortfalls in particular areas must be offset by better benefits elsewhere.  Thus it is the aggregate value of benefits provided which is maintained.

…

6. Benefits held in previous employers [sic] schemes need not be transferred to [the Scheme].  However, if the benefit is not transferred-in then [J&H] reserve the right to approve any transfer from the scheme notified to [J& H].
7. The maximum benefit which [J&H] will provide is two-thirds of uncapped final pensionable salary at age 60 less any benefits from other tax-approved schemes (for instance previous employers’ scheme). 

8. On early retirement prior to age 60 the benefit from [J&H] will be calculated on an N/NS x P basis…This formula benefit includes benefits transferred into [the Scheme]. Retained benefits from previous schemes, not transferred to [the Scheme], are offset against P before applying the N/NS factor. However, the minimum benefit payable (excluding all retained benefits whether transferred or not) will be 60ths of uncapped salary.

9. The same approach will apply on withdrawal from the Scheme with entitlement to a deferred pension…”   

…

10. A transfer value equivalent of the deferred pension is available on leaving service prior to age 60.  In all cases we have specified a minimum transfer value equal to the transfer received from the previous scheme increased with interest plus the transfer equivalent of benefits earned during actual service at Johnson & Higgins.  This is a reasonable approach provided that transfer-in benefits are invested on a money purchase basis.  We believe that all transfers-in are so invested…”
9. A manual calculation of Mr Daws’ deferred pension by HR dated 30 December 1993 shows:

“DOB  5/1/47

DJC  2/1/92                                                  Service N: 2/1/92 – 25/11/93 = 1.83333
DOL  25/11/93                                                        NS: 2/1/92 – 5/1/07 = 15

FPS = a) [(0.833333x72750) + (0.16666x70000)] + (7000x0.5454545) = 76109.85

or

 
b) 3 yr average dynamised
Pen = 1.83333/15 x 2/3 x 76109.85 = 6201.54            TV = 67533

or

 Min Scheme benefit 


1.83333/60 x 76109.85 = 2325.58

TV = 25,567







     + Pru = 111397

I.R. max ben


1.83333/30 x 75,000 = 4583.33              + Ret 60: 2/3
GMP – 202.28 

Prudential as TV-IN


DP @ 11.2.94  = 7264

c/f GMBC statement  - 10500

Min Scheme benefit”
10. A document setting out the key features of Prudential’s Trustees’ Transfer Plan (the Prudential Plan) states:
· It is designed to run as an asset of a main company pension scheme and is an investment facility set up by the trustees of the main scheme to receive transfers in respect of previous pension rights from former employments, or from personal pension plans.

· The benefits that can be provided, and when they become available, will depend on the value of the member’s account at that time, the pension rates available and the rules of your main pension scheme. 
· The benefit the member will receive depends on value of the member’s account at retirement and the pension rates then prevailing.  The value of the Plan at retirement depends on the size of the transfer value, how long it has had to grow, the rate of growth until retirement, and the charges levied by Prudential.
11. J&H was acquired by Marsh a few years after Mr Daws had left service. 
12. IR12 (1991) issued by the Pension Schemes Office, an Executive Office of the Inland Revenue (now HMRC), states in parts 7.4 and 10.10:

“7.4 Benefits greater than 1/60th of final remuneration for each year of service may be given up to a maximum of 1/30th of final remuneration for each year of service (up to 20 years) provided that the aggregate of the benefits in respect of service with the current employer together with any retained benefits does not exceed 2/3rds of final remuneration …

…

10.10 For a member who has left pensionable service before normal retirement date but remains in the employment or who has continued rights, benefits in excess of 1/60th of final remuneration for each year of service may be given subject to the maximum calculated using the formula N/NS x P where:

N is the number of years of service up to the termination of pensionable service (up to 40 years)

NS is the number of years of potential service to normal retirement date (up to 40 years)

P is the maximum pension approvable had the employee remained in service to normal retirement date…by reference to final remuneration calculated at the date of termination of pensionable service.

NB Any restriction for retained benefits …must be made in arriving at P before applying the fraction N/NS. ”
Mr Daws’ position
13. Mr Daws emphasises that the letter offering him employment with J&H dated 20 November 1991, contained a detailed section covering his pension. He says that the

contractual statement of his ability to retire at age 60 with a two thirds final salary pension was the major factor in his decision to move to J&H. 
14. He did not have an independent financial advisor (IFA) at the time he joined J&H, to advise him about the transfer of his benefits.
15. Marsh/J&H have already confirmed that, had he worked through to age 60, he would indeed have received a two thirds pension based on final pensionable salary.  Therefore, their liability to that level of pension existed and is admitted by them. J&H accepted the benefit of the incoming funds, therefore a pro rata pension for the total Marsh/Bowring and J&H years of service is in order and equitable.
16. He did not know until years later that his transferred in fund was placed in a money purchase scheme. What he was told, was that his transferred funds would be placed in a “sub-fund” for administrative reasons.  He took this to be for the convenience of J&H in somehow identifying their personnel with different pension arrangements.  He still had complete faith that his transferred in fund would be held within the J&H scheme, with the benefits and guarantees that they gave.
17. He maintains that, had he known, or had it been disclosed to him, that his Bowring/Marsh years were going into a money purchase arrangement, he would not have transferred in his benefits from the Bowring Scheme. In addition, he would not have considered moving jobs to J&H or at least he would have attempted to re-negotiate the terms of the job offer.

18. He is not well versed in pensions and his knowledge of pensions matters at the time he joined J&H was ‘scant’.

Marsh’s position

19. Marsh says that there is no evidence to suggest that J&H promised to provide Mr Daws with an equivalent service credit in respect of his former employment with Bowring, or that J&H made any other defined benefit promise in respect of transferred in benefits.

20. It confirms that there is no documentary evidence relating to any defined benefit “special promise” that Mr Daws states was made to him. Any such arrangement they would expect to be documented in the contract of employment or a “Special Member” letter.  
21. Mr Daws’ employment contract, dated 20 November 1991, sets out in some detail the pension benefits available but does not refer to any defined benefit promise in respect of transfers in.
22. The transfer in from the Bowring Scheme could be separately identified by placing the monies in a sub-fund invested with Prudential.  
23. The letter of entitlement dated 11 March 1994 from the administrator of the Scheme confirmed Mr Daws’ benefits were in two parts.  The first part was derived from the transfer in, i.e. the value of the Prudential Plan which would purchase pension benefits at Mr Daws’ retirement according to the terms available when he retired.  The second part was derived from service since joining the Scheme.
24. It was Mr Daws’ choice to transfer his benefits from the Bowring Scheme into the Scheme. The deferred benefits could have stayed in the Bowring Scheme and did not have to be transferred.

The Trustees’ position

25. The Trustees share the opinion of Marsh.  They provided my office with a copy of the Prudential Plan (signed and unsigned versions); the Deed of Assignment in relation to the Plan and the Endorsement Policy.  None of these documents outline a “special promise” to Mr Daws with regards to his pension entitlement.
Conclusions 
26. Mr Daws’ complaint is that he was not aware until 2004 that the Prudential Plan was a money purchase arrangement.  Mr Daws believes that the benefits from his Bowring/Marsh years were transferred into the J&H Scheme and would provide him with a pension entitlement of two thirds his final salary.    
27. Mr Daws says that the letter offering him employment with J&H (dated 20 November 1991) stated that he was able to retire at 60 with a pension of two thirds his final salary. From the evidence, the Scheme operates by promising members a pension of two thirds final salary if they retire at their NRD, their 60th birthday, from employment with J&H.  This pension takes account of any pension the member may have accrued under a previous employer’s pension scheme.  Therefore, the pension paid from the Scheme, is two thirds final salary less their entitlement from a previous scheme.  It is generally accepted that, had Mr Daws remained in service with J&H until his NRD, he would have received a pension of two-thirds his final salary. The issue in this case is how a pension is to be calculated in the situation where a member of the Scheme leaves before their NRD.
28. Mr Daws left the service of J&H before  his NRD, and with less than two years service with J&H. Consequently, he is not entitled to a pension of two-thirds his final salary. His entitlement, calculated in accordance with the provisions of IR 12 (1991), is the higher of:

· two-thirds final salary less his transferred in benefit reduced by the number of years service completed with J&H over the number of years service he could have completed had he remained in service until NRD; or

· 1/60ths of his final salary for each year of service he had completed with J&H, plus the pension secured by the transferred in benefit.

Mr Daws was given the latter benefit because it was higher. 
29. Mr Daws states that he was not aware until years later that the Prudential Plan was a money purchase scheme. From the evidence I have seen, I have no doubt that the Prudential Plan is a money purchase arrangement.  The annual statements of the Prudential Plan sent to Mr Daws should have alerted him to this fact or at the very least prompted him to question the matter. If Mr Daws required further guidance on what these statements meant, he could have chosen to obtain the advice of an IFA. 

30. I accept that neither of the letters of 20 November 1991 nor 12 February 1992 explicitly state that the Prudential Plan is a money purchase scheme. However, I would make the following observations:

· The November 1991 letter from J&H went no further than saying what the position would be at normal retirement age, and stated correctly what the position would then be. 
· The February 1992 letter, which is from GMBC, states that the monies are to be invested in the Prudential’s With Profits Fund. It also states that in the event of leaving service before NRD the pension would be calculated according to a stated formula. Mr Daws could have asked for details as to how the leaving service benefit would be calculated, but he did not. 

In addition, HR’s letter dated 11 March 1994 (paragraph 7 above), clearly said that Mr Daws’ benefit was separated into two parts: benefits from service in the J&H Scheme and benefits from the transfer in, that latter of which would be “available to purchase pension benefits at retirement”.  

31. Mr Daws has said that he was not well versed in the subject of pensions, indeed he considered his knowledge of pension issues at the time to be “scant”.  Clearly, Mr Daws proceeded on an assumption which has proved to be incorrect; in light of his own admission regarding pension knowledge, and the importance he says he attaches to the pension entitlement, I am surprised that he did not seek advice to ensure his understanding of the position was correct.
32. It was of course Mr Daws’ wish to transfer his benefits from the Bowring Scheme into the Scheme.  However, the information supplied to Mr Daws made it reasonably clear how his transferred in fund would be used to enhance his pension. Mr Daws simply read too much into the promise of a pension of two thirds final salary at normal retirement age. I am unable to identify any maladministration on the part of Marsh or the Trustees and do not therefore uphold the complaint against them.

CHARLIE GORDON

Deputy Pensions Ombudsman

9 February 2009
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