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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Mills

	Schemes
	:
	Phoenix Mechanical Services Limited Pension Plan (the Plan)
Phoenix Mechanical Services Limited Retirement Benefits Scheme (the Scheme)

	Respondents
	:
	Phoenix Mechanical Services Limited (Phoenix)
The Trustees of the Scheme (the Trustees)

Canada Life Limited (Canada Life)
Norwich Union Life & Pensions (Norwich Union) 


Matters to be determined
1. Mr Mills’ complaint is that Phoenix has wrongly withheld retirement benefits payable to him from the Plan and the Scheme.  
The Ombudsman’s determination of the outcome and short reasons

2. The complaint against Phoenix is upheld because:

· Although the Rules of the Plan have a provision for a lien to be exercised, Mr Mills and Phoenix remain in dispute over the debt, and Phoenix have taken no steps to validate their claim against Mr Mills. There is no basis for their refusing to authorise release of his benefits and they are in breach of Section 91(1)(b) of the Pensions Act 1995 and the Rules that govern the Plan.
· There is no justification for Phoenix or the Trustees refusing to authorise release of Mr Mills' benefits under the Scheme.  
DETAILED DETERMINATION

Material Facts
3. Mr Mills was born on 11 November 1933.
4. He was employed by Phoenix from July 1983 until 20 December 1988. 
5. On 20 December 1985, Phoenix established the Plan, an individual pension plan, to provide retirement benefits for Mr Mills. The insurance provider is Norwich Union and Phoenix is the Trustee and administrator of the Plan. 
6. On 25 February 1988, Phoenix established the Scheme, an executive pension plan, to provide further retirement benefits for Mr Mills and other directors of the company. The insurance provider of the Scheme is Canada Life. The administrator and Trustees are John Sykes and John Fawdry, both of whom are directors of Phoenix. 
7. Mr Mills’ normal retirement date under both the Plan and the Scheme was 11 November 1998.

8. In December 1988, Phoenix say, it came to light that Mr Mills had defrauded Phoenix out of approximately £30,000 or possibly more. 

9. On 30 March 1989, Phoenix obtained an injunction preventing the sale of Mr Mills’ property.  
10. On 14 April 1989, Mr Mills obtained an Order varying the injunction so that a half share of the equity in the property could be paid to his wife and a sum of £30,000 was to be placed in an account held jointly by his and Phoenix’s legal advisers. 
11. On 17 November 1992, a Consent Order was obtained whereby it was agreed that Mr Mills would pay to Phoenix £30,000 in full settlement of all claims that Phoenix had against Mr Mills and the injunction previously imposed would be lifted.
12. Mr Mills’ legal adviser confirmed to him, by way of a letter dated 19 November 1992, “This now concludes the proceedings commenced against you by Phoenix Mechanical Services Limited…”
The Plan

13. In December 1990, Phoenix informed Norwich Union that Mr Mills had left its employment due to suspected fraud and misconduct and requested a surrender value for Mr Mills’ benefits in order to decide what further action was to be taken in relation to his benefits under the Plan.  
14. Norwich Union advised Phoenix that, in order for a lien to be exercised, they would require a letter signed by the Trustees and Mr Mills informing Norwich Union of the amount owed, and Mr Mills’ authority to relinquish his entitlement. 

15. On 26 March 1991, Phoenix’s independent financial adviser (the IFA) wrote to Norwich Union stating that Phoenix had commenced legal action against Mr Mills but this had not yet been concluded. 

16. On 19 July 1993, Phoenix wrote to Norwich Union stating that, following legal intervention, Mr Mills had made a partial settlement to the company. The letter concluded that police investigations into the matter had ceased as Mr Mills had left the United Kingdom for South Africa without leaving a forwarding address. The letter requested that Norwich Union make a payment to Phoenix for the total amount of Mr Mills’ benefits.

17. Norwich Union informed Phoenix that, without Mr Mills’ agreement, in accordance with the Scheme rules, a lien could only be exercised if there was a Court Order in respect of the debt owed to Phoenix.  
18. On 18 June 1998, Norwich Union sent Phoenix details of Mr Mills’ retirement benefits. The letter requested the return of a retirement options form and advised that it may be possible to defer the benefits if Mr Mills was still in paid employment.  Norwich Union reminded Phoenix on four further occasions that the retirement options form had not been returned to them. 
19. On 29 April 1999, Phoenix rang Norwich Union concerning the possibility of exercising a lien. Norwich Union responded on 25 May 1999, once more explaining the Scheme rules in relation to a lien.  
The Scheme

20. On 28 April 1999, Canada Life wrote to the Trustees advising that Mr Mills had contacted them and expressed a wish to take his retirement benefits from the Scheme. 

21. John Sykes, in his capacity as a Director of Phoenix, responded on 12 May 1999 saying “The Company and the trustees are totally committed to ensuring that Mr Mills receives no benefits from any Company funded pension and request that action should take place to return the fund to the trustees…”
22. Canada Life wrote to Phoenix on 8 September 1999 confirming that the Rules of the Scheme did not contain a lien rule and therefore the fund could not be returned to the Trustees as they wished. 
23. On 4 August 2004, the IFA wrote to Canada Life stating that Phoenix had made all reasonable efforts to contact Mr Mills through small ads in the South African and UK papers. The letter concluded “…after 6 years it is presumed that he is either dead or wishes to remain unidentified. We would therefore ask Canada Life, that if there has been no contact by 31/9/2005, you should make the portion of the fund detailed for Mr A Mills available to them for net refund or redistribution….”
24. Following receipt of the IFA’s letter of 4 August 2004, Canada Life sent a letter to Mr Mills via the DSS Tracing Service and, on 6 December 2004, Mr Mills contacted Canada Life. Canada Life advised Mr Mills of the options available to him and he elected to take his retirement benefits immediately. 
25. The Trustees continued to refuse to sign the necessary paperwork and, on 25 April 2005, Mr Mills contacted the Pensions Advisory Service (TPAS) about the non-payment of his pensions. 

26. On 4 August 2005, Phoenix wrote to Mr Mills, via Canada Life, with a proposal for settlement. The proposal was to pay Mr Mills 40% of his joint pension entitlements from the Plan and the Scheme.   
27. On 9 November 2005, the IFA wrote to TPAS in connection with the proposal made to Mr Mills, as follows:

“…Norwich Union have seen the draft agreement. Norwich Union have agreed that at the trustees’ risk they should be able to meet the terms by invoking the fraud and misconduct on Lien rule 15(iv). Forfeiture rule 15(i) and Dismissal for Fraud or misconduct Rule 10(ii).
Canada Life had a much simpler set of Rules which echo IR benefits basic pension legislation and are in the process of issuing a deed incorporating a lien rule into the scheme rules. …
A legal argument could be raised that this is a retrospective change of a member’s benefit, however the counter argument would be that presently the trustees will not agree to pay any benefits and challenge Mills to return to the UK and claim his pension after standing in court for fraud. Eventually, Mills may die without having a valid claim and Canada Life Rule 15.5 will give the trustees discretion over the fund. Therefore acceptance of the lien and the deed of agreement is giving Mills an improvement….”
28. Mr Mills did not accept the proposal and brought his complaint to my office. 

29. On 19 December 2005, the value of Mr Mills’ fund under the Plan amounted to £35,042 and under the Scheme £7,524.
Submissions   
30. Phoenix and the Trustees’ position:

30.1. The fraud involved significant sums in excess of the total pension holdings. The total amount has never been verified as Mr Mills absconded during the police enquiry. 
30.2. The issue of the previous court actions in 1992 referred to and dealt with security held against company borrowing. All the directors, including Mr Mills, obtained company borrowing by using their private residences as security. The action in 1992 released Mr Mills’ property from security for a payment of £30,000 which enabled Phoenix to resolve a small portion of the debt owing.  
30.3. Without knowledge of Mr Mills’ location no action could be taken to seek restitution from him and resolve the pension scheme situation.

30.4. Phoenix has offered a reasonable compromise which has not been accepted by Mr Mills.  

31. Canada Life’s position:

31.1. A draft deed was not issued to amend the rules due to concerns as to the efficacy of the document. Under Sections 91-94 of the Pensions Act 1995, a lien may only be enforced where the member has given his consent. Mr Mills would not give his consent and there was the additional question as to the retrospective effect of any rule change and therefore Canada Life reached the view that the incorporation of a lien rule would not achieve the desired result.   
31.2. Canada Life can only act on instructions from the Trustees to pay Mr Mills.
31.3. Lump sum retirement benefits must be paid to the member before he attains age 75. Mr Mills will be 75 on 11 November 2008. 
32. Norwich Union’s position:

32.1. Norwich Union can only act on the instructions of the Trustees. Upon receipt of fully completed settlement forms, signed by the Trustees, Norwich Union will make payment of Mr Mills’ entitlement under the Plan. 

32.2. Alternatively, if it is agreed that the lien clause is to operate with Mr Mills’ agreement, upon such agreement being reached, Norwich Union will confirm its requirements.  
32.3. It has not yet been possible to establish whether Mr Mills was entitled to defer his benefits past his retirement date of 11 November 1998. This may mean that any settlement would need to be backdated.    
33. Mr Mills’ position:
33.1. He did not flee the country in 1988. There was more than two years between him leaving Phoenix and arriving in South Africa. In 1990 he worked for a company close to Sheffield and was approached with a view to transferring to the company’s Johannesburg office. 
33.2. Any dispute between the parties was resolved with the payment of £30,000 made in 1992. 

34. During the course of this investigation, the Trustees have taken steps to put Mr Mills’ benefits from the Scheme into payment. The Trustees signed the necessary paperwork on 4 July 2008 and it was forwarded to Canada Life to be processed on 7 July 2008. 
Conclusions
35. Although Mr Mills' complaint to this office concerns Phoenix’s and the Trustees’ actions in failing to authorise his retirement benefits from the Plan and the Scheme, his underlying reason for challenging their action is that he denies that he has caused Phoenix to suffer loss. Mr Mills says that the payment of £30,000 made in 1992 settled the matter. 
36. However, it is not for me to decide whether Mr Mills is guilty of the allegations Phoenix make against him, or whether any debt has been satisfactorily settled. My concern is with the actions of Phoenix, and the Trustees, and whether, in refusing to authorise the release of Mr Mills' pensions, they have acted in breach of their obligations towards Mr Mills under the Scheme and the Plan and/or under statute.
37. I have first considered Phoenix’s actions in withholding the benefits under the Plan. A lien can take many forms, but put simply it is the right of one person to retain that which is in his possession, but belongs to another, or to charge property belonging to another in a third party’s possession, until certain demands made are satisfied by the person to whom the possession belongs. A lien does not involve the transfer of ownership.
38. Rule 15(iv) of the Plan Rules applies only if Mr Mills has committed a criminal, negligent or fraudulent act or omission and Phoenix has suffered a loss. On the face of the Rule those three things are an absolute prerequisite before recovery from the benefits is permissible. And Rule 15(iv)(c) provides that, in the event of a dispute about the amount due, the employer shall not exercise a lien until a debt has become enforceable under a court order. 
39. Additionally, Section 91(1)(b) of the Pensions Act 1995 provides that, where a person is entitled to a pension under an occupational pension scheme, "the entitlement or right cannot be charged or a lien exercised in respect of it". Section 91(5)(d) and (e) would allow the exercise of a charge, lien or right of set off by the Trustees in certain circumstances, but subsection (6) prevents such action where there is a dispute as to the amount, unless the obligation in question has become “enforceable under an order of a competent court or in consequence of an award of an arbitrator”. 
40. Phoenix have not provided any evidence to show that they have taken steps to establish that Mr Mills does owe the company money, or the circumstances in which such debt arose. However, it is clear that Mr Mills disputes any claim so any lien could only be exercised once the debt had been established by court order. By refusing to authorise release of Mr Mills' retirement benefits, Phoenix are therefore in breach of Section 91(1) (b) of the Pensions Act 1995 and the Rules that govern the Plan. 

41. I uphold this part of the complaint against Phoenix and make appropriate directions below. In so doing I have taken into consideration that, although Mr Mills was entitled to his retirement benefits from the Plan with effect from 11 November 1998, he does not appear to have requested payment of his benefits until he approached TPAS for assistance in April 2005.  

42. Turning now to the benefits held in Mr Mills’ name under the Scheme.  The Rules of the Scheme do not contain a lien rule and, thus, under Section 91(1) of the Pensions Act 1995, Phoenix and the Trustees had no justification for denying Mr Mills’ request, on 28 April 1999, for his retirement benefits to be paid to him. Nor, for that matter, to continue to deny him access to those benefits until action was taken to put them into payment in July of this year, nearly 10 years after they were first due to be paid.  
43. I uphold this part of the complaint against Phoenix and the Trustees. 
44. Whilst I have highlighted that Mr Mills’ access to his pensions has been denied, in the case of the Scheme for over three years and the Plan for nearly 10 years, I am mindful, in making my directions, that Mr Mills will benefit not only from additional fund growth during that time but also higher annuity rates than would have been available to him at age 65

45. I have no reason to criticise either Norwich Union or Canada Life in this matter as their hands have been tied in the absence of trustee authority to release the benefits. Accordingly, I do not uphold any part of this complaint against either organisation. 
Directions   
46. Within 28 days from the date of this Determination Phoenix should take all steps necessary to arrange for Norwich Union to provide the retirement benefits that Mr Mills would have received from the Plan if such benefits had been purchased on the date of this Determination.    

CHARLIE GORDON

Deputy Pensions Ombudsman

8 August 2008

APPENDIX
Relevant Scheme and Statutory Provisions
47. Rule 10(ii) of the Scheme rules provides:

“Upon ceasing to be in Pensionable Service under the Plan by reason of dismissal for fraud or misconduct or leaving of his own free will without having satisfied the Preservation Requirements, subject to Rule 20, a Member shall be entitled at the Normal Retirement Age to that proportion of the benefits which may be secured by

(a) the part of the Policy Proceeds secured by the Member’s Contributions (if any and

(b) any part of the Policy Proceeds secured by a transfer payment and accepted by the Trustees in respect of a Member under Rule 11(i) and 

(c) any part of the Policy Proceeds secured by the Employer’s Contributions notified to the Member under Rule 6(i)(d).” 
48. Rule 15 of the Scheme rules deals with Forfeiture and Lien and provides:

“(i)
Except as provided in these Rules no Member or beneficiary shall be entitled to assign surrender commute or otherwise dispose of any of the Policies or any benefits payable to him under the Plan.

If any Member or beneficiary attempts to do so or becomes bankrupt or does or suffers any act or thing (other than the exercise of any right or option under the Rules) whereby whether by operation of law or otherwise a benefit if belonging to the Member or the beneficiary absolutely would be payable wholly or in part to some other person, such benefit shall be forfeited. 
…
(iv)
Where a debt to the Employer arises out of a criminal, negligent or fraudulent act or omission by the Member, the Employer may recover the amount of such debt from the benefits to which the Member is entitled provided that
(a) the amount recoverable shall not be greater than the amount of the debt nor greater than the actuarial value of the Member’s actual or prospective benefits at the time the debt is established, and
(b) the Member shall be given a certificate showing the amount recovered and the effect on the benefits of the Member, and 
(c) in the event of dispute about the amount due, the Employer shall not exercise a lien until the debt has become enforceable under a court order or the award of an arbitrator, and 
(d) no recovery shall be made from benefits transferred into the Scheme under Rule 11(i).” 

49. Rule 15.5 of the Plan rules provides:

“If any payment of benefit due under the Scheme is not claimed by the beneficiary, notice of entitlement to such benefit having been effectively given to the beneficiary concerned, or to his personal representatives if he is dead, within six years of such payment first becoming due, the Trustee may at his absolute discretion declare the beneficiary’s interest (or that of his personal representatives) in such payment to have ceased and thereafter neither the beneficiary nor his personal representatives or other persons claiming through or by relationship to the beneficiary shall have any further claim to or interest in such payment.”  
50. Pensions Act 1995 Section 91 provides:

“Inalienability of occupational pension

(1)Subject to subsection (5), where a person is entitled to a pension under an occupational pension scheme or has a right to a future pension under such a scheme -

(a)the entitlement or right cannot be assigned, commuted or surrendered,

(b)the entitlement or right cannot be charged or a lien exercised in respect of it, and

(c)no set-off can be exercised in respect of it,

and an agreement to effect any of those things is unenforceable

........

(5)In the case of a person ("the person in question") who is entitled to a pension under an occupational pension scheme, or has a right to a future pension under such a scheme , subsection (1) does not apply to any of the following, or any agreement to effect any of the following-

..........

(d)subject to subsection (6), a charge or lien on, or set-off against, the person in question's entitlement, or right, (except to the extent that it includes transfer credits other than prescribed transfer credits) for the purpose of enabling the employer to obtain the discharge by him of some monetary obligation due to the employer and arising out of a criminal, negligent or fraudulent act or omission by him,

(e)subject to subsection (6), except in prescribed circumstances a charge or lien on, or set-off against, the person in question's entitlement, or right, for the purpose of discharging some monetary obligation due from the person in question to the scheme and-

(i)arising out of a criminal, negligent or fraudulent act or omission by him, or

(ii)in the case of a trust scheme of which the person in question is a trustee, arising out of a breach of trust by him.

(f)subject to subsection (6), a charge or lien on, or set-off against, the person in question's entitlement, or right, for the purpose of discharging some monetary obligation due from the person in question to the scheme arising out of a payment made in error in respect of the pension.

(6)Where a charge, lien or set-off is exercisable by virtue of subsection (5)(d) , (e) or (f) -

(a)its amount must not exceed the amount of the monetary obligation in question, or (if less) the value (determined in the prescribed manner) of the person in question's entitlement or accrued right, and

(b)the person in question must be given a certificate showing the amount of the charge, lien or set-off and its effect on his benefits under the scheme,

and where there is a dispute as to its amount, the charge, lien or set-off must not be exercised unless the obligation in question has become enforceable under an order of a competent court or in consequence of an award of an arbitrator or, in Scotland, an arbiter to be appointed (failing agreement between the parties) by the sheriff.

(7)This section is subject to section 159 of the Pension Schemes Act 1993 (inalienability of guaranteed minimum pension and protected rights payments).”
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