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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J T Lowe

	Scheme
	:
	Teachers’ Pension Scheme (the “Scheme”)

	Respondents
	:
	1. Department for Education and Skills (superseded by the Department for Children, Schools and Families) (the “Manager”)
2. Teachers’ Pensions Agency/Capita Teachers’ Pensions (the “Administrator”)


MATTERS FOR DETERMINATION
1. Mr Lowe says that he was wrongly advised by the Administrator in 1995, when he started work with the University of Central England, that his new employment would not affect the Scheme benefits that he was already receiving. He says that he was only told when he claimed benefits for his second period of service in October 2006, that his original pension should have been abated and that, as a consequence, there was an amount of £17,953.72 due for repayment.
2. The Manager has appointed Capita Teachers’ Pensions as administrator; previously administration was carried on by the Teachers’ Pensions Agency. Throughout this Determination I will refer to the Administrator to mean both organisations.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT RULES OF THE SCHEME
The Teachers’ Pensions Regulations 1997 (as amended)

4. The Rules of the Teachers’ Pension Scheme are established by the Teachers’ Pensions Regulations 1997/SI 3001 as amended by the Teachers’ Pensions (Amendment) Regulations 1998/SI 2255.
“Abatement of retirement pension during further employment

E14. – (1) This regulation applies while a person who has become entitled to payment of a teachers’ pension is employed – 

(a)   in pensionable employment…or employment which would have been pensionable employment but for-

(i) his having made an election under regulation B5 (election for employment not to be pensionable),


(ii)   his having attained the age of 70, or


(iii)  regulation B4(2)(a) (employment not pensionable)

(2)
…

(3)
Where this regulation applies –


(a)  if the amount of the person’s salary in the employment during the tax year equals or exceeds (B+C-D) in any tax year, no pension shall be paid in that tax year; and

(b)  in any other case, the pension to which the person is entitled in any tax year shall be reduced if necessary so as to secure that the pension paid during that tax year does not exceed

A x (P/Q)


Where –


A is the amount by which the person’s salary in the employment during the tax year falls short of B+C-D,


B is, or where his previous employment was part time, is the full-time equivalent of, the highest annual rate of contributable salary that was payable to him during the 3 years ending immediately before he became entitled to payment of the pension, or, if applicable, the highest annual rate of contributable salary that was payable to him during the 3 years ending immediately before he ceased to be employed in any pensionable employment entered into by him after he became entitled to payment of the pension, whichever is the greater,

C is the amount (if any) by which, immediately before the first day of the employment, B would have increased if it had been the annual rate of an official pension within the meaning of section 5(1) of the Pensions (Increase) Act 1971 beginning, and first qualifying for increases under that Act, on the same day as the pension,


D is part of the pension allocated under regulation E11

P is the full annual rate of the person’s pension during the tax year in question as increased under the Pensions (Increase) Act 1971 but disregarding the effect of paragraphs (6) or (7); and


Q is the total of –


(a) the full annual rate of the person’s pension;


(b) the full annual rate of compensation payable under regulation 7 (mandatory compensation for premature retirement of the Teachers’ (Compensation for Redundancy and Premature Retirement) Regulations 1997;

(c) the full annual rate of all compensation payable under regulation 12 (discretionary compensation for premature retirement) of those Regulations,”

Note: References throughout the correspondence are to Rule E14(1)(b), but this was replaced in the amended 1997 Regulations by Rule E14(1)(iii).

MATERIAL FACTS

5. Mr Lowe was born on 14 October 1941. He was a member of the Teachers’ Pension Scheme (the “Scheme”) between 1963 and 1993 by virtue of his employment with the University of Wolverhampton during that period. Mr Lowe commenced receiving a pension following the termination of his employment.
6. On 1 September 1995, Mr Lowe took up the position of Overseas Students Liaison Officer at the University of Central England in Birmingham. The original contract was for two years but this was extended until 14 October 2004.
7. On 11 May 1995, prior to the commencement of his contract, Mr Lowe wrote to the Manager:
“In 1993 I accepted an enhanced early retirement package from the University of Wolverhampton. At present I receive my standard pension from the Paymaster General and a small amount direct from the University of Wolverhampton.

In keeping with the requirements surrounding early retirement I am informing you of an offer I have received from the University of Central England. The position is essentially income generation and a non-teaching post which will entail the recruitment of students through the International Educational Fairs. The salary on offer is £22,500. This is paid for from the revenue generated on the international market. Please advise.”
8. Mr Lowe’s letter was temporarily mislaid during the transfer of administration from Paymaster to the Administrator around this time, but, following a telephone conversation, the Administrator wrote to Mr Lowe on 19 July 1995:
“From the information given to me over the telephone, I can confirm the payment of your teachers’ pension is not affected by your employment in a post with the University, providing it does not involve any element of teaching. As your post involves responsibility for income generation and industrial liaison, it is non-educational and therefore does not affect your pension.

If however, you undertake any other employment, please let me know so that I may advise you if your teachers’ pension will be affected.”

9. Mr Lowe received a written response dated 3 August 1995 from the Administrator to his misplaced letter:
“The re-employment specified in your letter is not of the type described in regulation E14(1)b of the Teachers’ Superannuation Regulations and will not therefore affect payment of your pension.”

10. In September 2006, Mr Lowe was advised by the Administrator that the pension he was receiving whilst in paid employment at the University of Central England should have been abated. He complained to the Administrator that, prior to taking up employment he had been advised that this would not be the case, and they replied on 29 September 2006:
“Our letter of 3 August 1995 was in response to a letter from you which stated that you were offered a post involving income generation and no teaching.
Our letter of 19 July 1995 refers to similar information given over the telephone.

However, following your claim for further retirement benefits it became apparent that you have been paying contributions in respect of this employment to the Teachers’ Pension Scheme and will become entitled to further benefits.

Your employer has clarified that your current contract stated that you would be a member of the Teachers’ Pension Scheme and that you have always been regarded as a teaching member of staff.

I apologise if you feel that you were misinformed but the replies you received in 1995 were based on the information provided to us at that time.

May I explain that re-employment assessments are based on earnings from a post which the teacher is re-employed in and not partial earnings for partial duties. Similarly benefits accrue in the scheme based on length of service in a post and not part of the time based on part time duties.”

11. The ‘clarification’ from Mr Lowe’s employer referred to in the previous paragraph came in a letter to the Administrator from the University of Central England dated 10 August 2006. It related to both Mr Lowe and  a colleague whose details had been rendered illegible:

“I am writing to you in connection with the above, following your letter dated 4 August 2006. In response to your initial question, I can confirm that the contracts of employment are not identical.

The reason for the difference is that [illegible] and Mr Lowe is a member of the Academic team. The differences in the contract relate to notice periods and wording in respect of the duties. However, it is the University’s view that both posts are academic roles in accordance with Schedule 2 of the Teachers’ Pensions Regulations. All other staff who hold similar positions within the University are members of the academic workforce.”

12. Mr Lowe instigated the Internal Dispute Resolution Procedure (IDRP) stage 1 with the Administrator and received a response dated 13 December 2006.
“Government policy dictates that abatement should apply in public sector schemes so that pension and salary should not exceed what could be earned in the same employment before retirement. The provision for abatement applies in the Teachers’ Pension Scheme as it does in other public service schemes and as it is a provision of the Teachers’ Pensions Regulations, we have no discretion in this matter.

I note that your re-employment with the University of Central England with effect from 1 September 1995 was initially deemed to be not of a type that would affect your pension, however, this was based on the information we held at that time.

Teachers’ Pensions (TP) must be notified of any period of re-employment within 14 days of the start of the re-employment. A Certificate of Re-employment…should be completed and returned to us. Failure to notify TP can result in the benefits being overpaid, as in this instance and this must be recovered. In the event that an overpayment remains unpaid at the end of the tax year, the annual pension for the following tax year must be reduced. Any changes to salary or the period of re-employment must be notified immediately to us. It is also important that pensioners and employers notify us when the re-employment has ended, or this could result in the suspension of the annual pension or as in this instance an overpayment can arise. I enclose a copy of your original retirement application for your information and Section 9 explains the effect of future employment on your pension.
Following receipt of your application for pension benefits in respect of your further employment, it was necessary to scrutinise your record to ensure that you received your correct pension entitlement. Your employer subsequently confirmed that your appointment from 1 September 1995 was pensionable under E14(1)b of the Teachers’ Pensions Regulations (1997) and I must inform you that your pension is subject to abatement in this case.
Unfortunately, as your earnings plus pension exceed your index-linked salary of reference, your annual pension should have been abated from the start of the re-employment and assessments are currently being undertaken to determine the overpayment that has occurred.
I am extremely sorry for the inconvenience this has caused, however we must administer the TPS in accordance with the regulations. I should explain that we are required to seek recovery of all overpayments however they have occurred, as teachers’ pensions are paid from public funds and we do not have any authority to waive recovery.”
13. Mr Lowe responded on 14 February 2007:
“In accordance with TPA’s leaflet 192 I informed TPA of my new employment in a letter dated 11 May 1995, and in a subsequent telephone conversation…on 19 July 1995. TPA wrote to me on 19 July 1995 and 3 August 1995 to confirm that my re-employment would not result in any abatement to my pension.
The impression given by the booklet was that the role of overseas liaison officer would not have any impact on my pension and indeed this was confirmed by TPA on 3 occasions (one verbally and twice in writing)..

The simple matter is that I have not had a teaching job until 2003 when a teaching element to my role at UCE evolved and only accounted for two days in every week. Whilst I was expecting an abatement to reflect that small proportion of my working time that was spent teaching since 2003, and TPA’s confirmatory letters and telephone conversation in 1995 led me to believe that no abatement was necessary before then…
What I am concerned about is the misrepresentation in TPA’s letters and telephone conversations in 1995 and leaflet 192. Had I known at the time of re-employment in 1995 that the mere fact of recommencing accrual in TPS could or would have led to an abatement I could have arranged for my own contributions of 6% per annum plus the employer’s contributions of 8% per annum to be paid into a Personal Pension Scheme or for my employer to arrange membership of the University Superannuation Scheme.

TPA should have known and picked up on the fact that my employer put me into the Teachers’ Pension Scheme and that I was accruing new benefits. I find it difficult to understand why this issue was not picked up until I applied for those further benefits in 2006 some 11 years after recommencing pension accrual in TPS. Since commencing this complaint it has been pointed out to me by TPA that it is for the employer to determine whether the post holder is a member of the teaching staff or not. No reference was made to this in my telephone conversation with TPA in 1995 or in either of the two letters from 1995 confirming that abatement would not apply to my new employment. There is no mention of this within leaflet 192 and similarly leaflet 192 and TPA’s previous correspondence made no mention of the fact that simply recommencing accrual in TPS would necessarily result in the application of an abatement. All references to abatement rules relate to the teaching nature of an employment and not simply accruing further benefits within TPS itself.
As a result of this misrepresentation and maladministration by TPA I have not had the opportunity to make the decision as to whether I opt out of pensionable service, join the USS or commence a personal pension plan.

The backdated abatement has resulted in a substantial loss and caused me stress and anxiety. It has forced me into debt at exactly a time when my income was being greatly reduced by retirement itself. Furthermore, had the implications of continued service been pointed out at the time I could have taken the appropriate financial advice and taken steps that would have protected my financial position at that time. This opportunity has been lost to me.

The reliance that I placed in TPA’s unambiguous representations in their letters to me in 1995 and in booklet 192 has been detrimental to my position. As such you are estopped from arguing that my benefits should be abated.”
14. The Manager issued the IDRP stage 2 Decision letter on 7 March 2007:

“I have looked at your file as well as your letter and confirm that I am in agreement with Teachers’ Pensions 1st stage appeal reply.

Teachers’ Pensions administer the Teachers’ Pension Scheme (TPS) on behalf of the Department for Education and Skills (DfES).
When your employer confirmed that your employment from 1 September 1995 was pensionable under Regulation E14(1)b of the Teachers’ Pensions Regulations 1997 (as amended) then the pension became subject to abatement. As the earnings plus pension exceed your index salary, the pension should have been abated from the commencement of the re-employment.

I note from the records that you have repaid the overpayment amount.”

15. A further overpayment of pension occurred in the 2006-07 tax year and the Administrator wrote to Mr Lowe on three occasions explaining the calculation and further clarifying their figures:

15.1. The first letter was dated 3 July 2007 and referred to an overpayment for the period 9 February 2007 to 5 April 2007. 
Gross overpayment


£2,028.76

Less tax adjustment


£  900.64

Net overpayment


£1,128.12

15.2. On 26 September, the Administrator wrote a further letter apologising for an error in their letter of 3 July and giving revised figures which included an adjustment for contributions that had been deducted after Mr Lowe had opted out of the Scheme in June 2007:
Gross overpayment


£3,328.11

Less tax adjustment


£1,414,24

Less o/p of contributions, plus

interest, less tax payable

£   532.58

Net overpayment


£1,381.29
15.3. A letter dated 16 October 2007 gave additional information regarding the calculation of the Gross Overpayment figure. It also gave full details of the proportionate salary of reference and pension paid during the assessment period:

13 February 2007


£   282.47

13 March 2007


£1,751.29

5 April 2007



£1,299.35







£3,333.11



Less PGS donation


£      5.00


Gross overpayment


£3,328.11
SUBMISSIONS
16. By Mr Lowe:

16.1. He disputed that he was employed in a teaching role. He says that the Administrator appears to be implying that an academic post means a teaching post.

16.2. He asks why one academic member in particular was allowed to retire, take a lump sum, then return to work, whilst his own lump sum was subject to abatement. He says that his marketing role was identical to this individual, and their years of service almost identical.

16.3. He states that his job title was Overseas Student Liaison Officer, not a tutor, and therefore not a teaching post. 
17. On behalf of the Manager:

17.1. They do not believe that Mr Lowe could have thought that, as a contributory member of the Scheme, his employment would not have been considered for abatement in the same scheme.

17.2. Mr Lowe could not have avoided the abatement by opting out of the Scheme, as it is the nature of the post, and whether the employer agrees that it comes under the auspices of the Scheme, which is crucial, not actually whether any contributions are being paid in respect of it.

18. On behalf of the Administrator:
18.1. The information given to Mr Lowe was correct having regard to the contents of his letter dated 11 May 1995, in that the Administrator was told that he was taking up an administrative post, and this would not be pensionable under TPS.

18.2. “To demonstrate the point that Mr Lowe is significantly better off by having a fresh award and treating the service as pensionable, Mr Lowe’s service with the University of Central England is aggregated with his previous service to give a total of 40 years 320 days of reckonable service. Using his final average salary of £41,183.84 and the additional service from 1 September 1995 to 13 October 2006, this produces an annual pension of £21,043.40 and a tax free lump sum of £63,130.20 which, once his previous lump sum of £28,039.29 is deducted, left Mr Lowe with a tax free lump sum of £35,091.91 (which was used against the overpayment). If this further service with the University of Central England were to be disregarded, however, Mr Lowe’s original pension from his premature retirement in 1993 of £9,346.43 would be reinstated. The value of Mr Lowe’s previous pension in October 2006 (when the revised pension of £21,043.40 per annum came into payment) would have been approximately £12,890.60 per annum. I think it is quite clear from this that Mr Lowe is significantly better off as a result of the further employment.”
CONCLUSIONS

19. When Mr Lowe took up his position with the University of Central England he was required to advise the Administrator that he was already in receipt of a pension benefit under the Scheme. He did through his letter dated 11 May 1995 and his subsequent telephone conversation on 19 July 1995.

20. From the information that he provided – that the position was a non-teaching, income generating role – the Administrator was able to advise him that the re-employment described in his letter was not pensionable and would not therefore affect the payment of his pension.
21. The information provided by Mr Lowe to the Administrator was only his own understanding of his position, and he failed to confirm with his employer whether or not his was a ‘relevant employment’ under the Regulations. Had he consulted them, they would have been able to advise him that his position was subject to the abatement rules. Based on the information that they were given, I am unable to conclude that the Administrator’s response was inappropriate.
22. Mr Lowe has raised the issue of a colleague whom he alleges left service in order to obtain a lump sum from the pension scheme, only to resume his employment shortly afterwards. I am able only to consider Mr Lowe’s situation and whether he has been treated appropriately, I do not propose considering further whether others have or have not been so treated.
23. In terms of the calculation of benefits, the Regulations have been correctly interpreted and applied in Mr Lowe’s case. The Administrator has demonstrated that Mr Lowe has suffered no overall detriment given the additional benefits he has accrued as a result of the extra pensionable service. I am not persuaded that it was open to Mr Lowe to make alternative pension arrangements which would have left him in a better position than he is now. And I am in little doubt that Mr Lowe would in any event have accepted the appointment with the University of Central England even had he known the true position. 
24. Accordingly, I am unable to identify any injustice suffered by Mr Lowe and am thus unable to uphold his complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

27 May 2008
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