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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W Al-Shabib

	Scheme
	:
	The GEC 1972 Plan (the Plan)

	Respondents
	:
	telent Communications Ltd (tCL)
Stanhope Pension Trust Limited (SPT)


MATTERS FOR DETERMINATION 

1. Mr Al-Shabib complains that his applications to be considered for ill-health retirement benefits have been improperly rejected.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RULES OF THE PLAN

3. Rule 4.3 of the Rules that govern the Plan deals with “Pension on Disablement” and provides: 
(1) A member who is under pension age shall, if:- 
(a) either he makes an application (while in service) to the Trustees or the employer so recommends; and 

(b) the Trustees after consulting the employer is [sic] satisfied the member suffers from serious ill-health or disablement such that it is not likely that he will ever again be capable of carrying out the duties of his current employment with the employer
4. Rule 4.4 of the Rules deals with benefits on other cessation of service. Rule 4.3(3)(d)(iii) provides:
“…no reduction shall be made in respect of a deferred pensioner under this sub-rule if:-

(A) the deferred pensioner makes a written application to the Trustee and

(B) the deferred pensioner has retired from gainful employment on account of ill-health or disablement and 

(C) the Trustee is satisfied that the deferred pensioner is suffering from such serious ill-health or disablement that it is not likely that he will ever again be capable of carrying out the duties of his employment with his last employer (as defined)…”
PROCEDURE FOR DETERMINING ILL-HEALTH RETIREMENT APPLICATIONS

5. The member must apply to SPT, either directly or through his employer, or an employer may recommend that an employee is considered for an ill health pension.
6. On receipt of the application, SPT requires a medical report to be prepared. For an active member of the Plan a medical examination is arranged by the member’s employer or the member and for a deferred member by the member. The examination and report are usually prepared by the employer’s medical adviser or the member’s GP or consultant and the report is paid for by SPT.

7. The GP or consultant’s report is considered by SPT’s independent medical adviser and additional information is sought if that is deemed to be necessary.

8. Having considered the report and any additional information, the medical adviser comments on the application on the basis of the criteria set out in the Rules and discusses the case with a member of the Pensions Office staff.

9. Pensions Office staff complete a recommendation form for approval by the Approvals Sub-Committee (ASC) of the Board. (Since February 2007 the functions of the ASDC have been transferred to the Administration Committee).

10. The case papers and recommendation are considered by the ASC. If a unanimous decision is reached by the ASC (whether or not such a decision is in accordance with the recommendation of the Pensions Office), the case is accepted by or rejected as appropriate and the member informed.

11. If the decision is not unanimous, the ASC convene a meeting to discuss the case at which a majority decision is accepted. 

12. Having rejected an application, the ASC can only review its decision if new medical evidence about a member’s health at the date of the original application is provided. Members may make new applications based on their subsequent medical condition if this is supported by new medical evidence.   

MATERIAL FACTS

13. Mr Al-Shabib was born on 5 July 1955. He was employed by tCL (formerly Marconi Corporation Ltd) from 12 February 2001 to 10 October 2003. tCL is a wholly owned subsidiary of telent plc, the  principal employer of the Plan. Mr Al-Shabib became a member of the Plan on 27 February 2002.
14. On 18 July 2003, Mr Al-Shabib wrote to tCL requesting an ill-health early retirement pension as an active member of the Plan.  
15. Mr Al-Shabib was examined by tCL’s medical adviser, Dr McDonald, on 2 September 2003. Dr McDonald’s report states that Mr Al-Shabib was suffering from anxiety with depression and reduced concentration. The report states that Mr Al-Shabib had taken approximately 270 days’ sickness absence in the previous two years and gives a brief description of Mr Al-Shabib’s current job. 
16. Dr McDonald’s report was sent to  SPT’s medical adviser, Dr Allbright, who made the following statement:
“This poor man is understandably worried about his family in Iraq but more evidence is needed that this significantly affects his function to a level that prevents him working. His claims of poor eye sight are not supported by a corrected visual acuity of 6/4 in either eye.”  
The Pensions Office recommended that the application be rejected

17. The ASC unanimously approved the recommendation to reject Mr Al-Shabib’s application. 

18. Mr Al-Shabib was advised of the decision by letter dated 1 October 2003. The letter states that the decision is final based on the medical information that has been received. The letter does not give details of how to appeal the decision or the reason why the application was rejected.

19. Mr Al-Shabib’s employment was terminated by reason of compulsory redundancy on 10 October 2003. He received a redundancy payment of £4,717.
20. On 28 May 2004, Mr Al-Shabib telephoned the Pensions Office saying that he was still not happy with the Trustees’ decision not to award him an ill-health pension from active status. Mr Al-Shabib confirmed the telephone call by letter on the same day. 

21. The Pensions Office responded to Mr Al-Shabib’s letter on 2 June 2004 saying that in order to consider his appeal the Trustees would need to contact his GP or consultant for further medical evidence. They also said that any new application would be from deferred and not active status.  
22. There followed a series of telephone conversations between Mr Al-Shabib and the Pensions Office relating to what Mr Al-Shabib needed to do to ensure that the Pensions Office could have a copy of his consultant’s report.
23. On 17 September 2004, Mr Al-Shabib provided the Pensions Office with a copy of a report, dated 21 July 2004, from Dr Kurian, his consultant psychiatrist. The report, which did not include an opinion on Mr Al-Shabib’s fitness to work, concludes :
“Review of medical records
“Letter dated 5.12.96

…he married a fellow student …his symptoms are very suggestive of a psychological [cause] rather than a physical cause and he obviously requires psychiatric counselling…” 
Opinion
…In view of Mr Al-Shabib’s condition not progressing significantly. I would consider that the Depressive Disorder has become entrenched and chronic. However, he did not seem to have received all the available treatments which should ideally be provided by Secondary Care Services although Mr Al-Shabib does not feel comfortable to access treatment outside of his General practitioner’s surgery. If more vigorous treatment is provided, there is a possibility that the intensity of his condition would diminish within about six to twelve months. However the ongoing stressors related particularly to the uncertainties regarding the safety of Mr Al-Shabib’s relatives in Iraq and also his financial difficulties could interfere significantly with his response to any treatment which makes prognosis somewhat uncertain. …”  
24. The Pensions Office treated the matter as an application for early payment of Mr Al-Shabib’s deferred benefits on grounds of ill health rather than an appeal against the decision not to grant ill health early retirement from active service as the report was based on Mr Al-Shabib’s medical condition at the date of the examination.  Based on Dr Kurian’s report the Pensions Office, having consulted its medical advisers, recommended that Mr Al-Shabib’s application was rejected on the grounds that “his condition could respond to more active intervention from psychiatric services”.     
25. In October 2004 the ASC unanimously approved the recommendation to reject Mr Al-Shabib’s application. 

26. Mr Al-Shabib was advised of this decision by a letter dated 3 November 2004. The letter, which did not give the reasons for refusing his application, said that if Mr Al-Shabib wished to invoke the Internal Dispute Resolution Procedure he should write to the Pensions Office.

27. On 22 March 2005, Mr Al-Shabib wrote to the Pensions Office again saying that he wished to “appeal against the decision of the Stanhope trustees who are constantly rejecting my application for pension despite several reports.” Mr Al-Shabib gave details of his GP and another consultant, Dr Zaghloul, who was now treating him and said that a new report was available.   
28. Dr Zaghloul, a Consultant Psychiatrist, provided his report to the Pensions Office on 25 July 2005. The report concluded that the current severity of Mr Al-Shabib’s depressive disorder and accompanying agoraphobic symptoms were preventing him from returning to any meaningful occupation.
29. As the report was based on Mr Al-Shabib’s current medical condition the matter was treated as a second application for early payment of deferred benefits on grounds of ill health rather than an appeal against the decision not to grant ill health early retirement from active service.  

30. Based on Dr Zaghloul’s report the Pensions Office, having consulted its medical advisers, recommended that Mr Al-Shabib’s application was rejected pending a review in 6 months time on the basis that “Realistically he is going to be unfit for work for some time yet but it is too early to say he will never be fit to return.” 
31. Mr Al-Shabib was advised of this decision by letter dated 28 September 2005 but was not provided with the reasons for deciding to review his application at a later date.

32. On 6 April 2006, the Pensions Office re-opened Mr Al-Shabib’s case and wrote to him and Dr Zaghloul. Dr Zaghloul produced a report on 9 June 2006 in which he confirms that he had seen Mr Al-Shabib on 30 September 2005, 9 December 2005 and 5 April 2006. The report concludes Mr Al-Shabib “is currently not restricted or limited in his ability to perform any of the activities” and “Mr Al-Shabib would benefit from a graduated return to work” 
33. The Pensions Office recommended that the review of Mr Al-Shabib’s second application for early payment of deferred benefits on grounds of ill health should result in a rejection. The ASC unanimously approved the recommendation to reject Mr Al-Shabib’s application.

34. The Pensions office advised Mr Al-Shabib of the decision by letter dated 27 July 2006 but did not give the reason why his application had been rejected. 
35. On 20 October 2006, Mr Al-Shabib wrote to the Pensions Office expressing his desire to appeal against the SPT’s decision. The Pensions Office wrote to Dr Zaghloul explaining the criteria used by SPT in reaching their decision and requested a further report giving details of Mr Al-Shabib’s current medical condition. 
36. Dr Zaghloul provided his report on 19 December 2006. His report says “I do not believe that Mr Al-Shabib is capable of carrying out his duties of an electronic test engineer (the last role he was employed to do before he went off sick.) I believe that he needs to be rehabilitated in another form of employment to improve his self-confidence.”    
37. The Pensions Office, having consulted its medical adviser, recommended that the review of Mr Al-Shabib’s application for early payment of deferred benefits on grounds of ill health be accepted. The ASC unanimously approved the recommendation to reject Mr Al-Shabib’s application however only one of the three board members gave a reason for reaching a contrary view to that of the Pensions Office, which was “I am afraid I cannot find anything new in Mr Al-Shabib’s latest submission. I believe that if the hostilities were to end in Iraq in the near future his Anxiety/Depression would soon improve.”
38. The Pensions Office advised Mr Al-Shabib of the decision by letter dated 15 March 2007 but did not give the reason why his application had been rejected.

39. During the course of Mr Al-Shabib’s applications the case was also considered under the Internal Disputes Resolution Procedure (IDRP) the outcome of which was the Pensions Office and the ASC had followed correct procedures throughout the process.

SUBMISSIONS
40. SPT submit:
40.1. Mr Al-Shabib’s application for an enhanced ill-health pension has been considered on five separate occasions by the by the ASC and that consideration has been in accordance with the Trust Deed and Rules.

40.2. The evidence provided does not justify the award of an ill-health pension.

40.3. When Mr Al-Shabib applied for membership of the Plan he was required to complete a medical questionnaire. In that questionnaire Mr Al-Shabib reported that he had never had an injury, medical or psychiatric condition. In the report from Dr Kurian there was a reference to Mr Al-Shabib having been advised to seek psychiatric counselling in 1996, suffering from pneumonia in 1999 and having been treated for whiplash in 1999. In previous cases of this nature, where the initial medical questionnaire has been completed incorrectly, SPT has refused ill health retirement applications on this ground alone.

40.4. In pursuing his application for an ill-health pension Mr Al-Shabib has sought to make claims against SPT under the Race Relations Act and threatened to take legal action for alleged harassment.
41. tCL submit that whilst SPT has an obligation to consult (but not agree with) the employer in relation to a pension on disablement, this consultation is limited to SPT satisfying itself as to whether the member will ever again be “capable of carrying out the duties of his employment with his last employer”.
42. Mr Al-Shabib submits:

42.1. that it is clear from the evidence that he has suffered from continuous depression from 2003.
42.2. it is clear that SPT have ignored all the reports and focussed only on ways of delaying and then rejecting his application.
42.3. Other employees have been offered ill health retirement without needing any medical evidence. 
43. SPT were asked to provide the reasons why they took a different view to the Pensions Office at the last review of Mr Al-Shabib’s application. They responded as follows:

43.1. The Rules of the Plan provide no provision for review of the award of an ill health benefit. The ASC is aware of SPT’s duty to ensure that Plan assets are only applied in accordance with the Rules and that favouring one member over another reduces the security of other members’ benefits. Therefore the ASC requires a high degree of evidence that an award is fully justified. 

43.2. Given,

a. that Mr Al-Shabib’s illness appeared to be primarily triggered by concern about the situation in his own country which one would expect to change over time, and 

b. it had previously been supplied with an opinion that Mr Al-Shabib may respond to treatment

the Chairman (and presumably the other members of the Committee) was of the opinion that he did not have sufficient evidence to form the view that there was no prospect of recovery during the thirteen years to normal retirement age.
43.3
More critically, Dr Zaghoul stated the opinion that Mr Al-Shabib would return to some form of employment. Consequently, Mr Al-Shabib did not therefore satisfy the requirement for ill health early retirement from deferred status, to have “retired from gainful employment on account of ill health or disablement.”
CONCLUSIONS

44. In order to be entitled to a pension immediately on leaving service Mr Al-Shabib has to be suffering from serious ill-health or disablement such that it is not likely that he will ever again be capable of carrying out the duties of his current employment with the employer. To be entitled to a pension from deferred status, he must have retired from gainful employment on account of ill-health or disablement and be incapable of carrying out the duties of his employment with his last employer. In both cases the decision as to whether Mr Al-Shabib meets these requirements falls to the trustee, SPT.

45. In reaching a decision, SPT must ask the right questions, construe the Rules correctly and only take into account relevant matters. SPT should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

46. At the time Mr Al-Shabib’s application was first considered, SPT had before them a report giving the views of  tCL’s medical adviser, Dr McDonald and that of SPT’s own medical adviser, Dr Allbright. In the report Dr Allbright clearly states “This poor man is understandably worried about his family in Iraq but more evidence is needed that this significantly affects his function to a level that prevents him working”. SPT’s own procedures state that “additional information is sought if that is deemed to be necessary” but SPT chose not to follow their own procedures and request further information. Instead they rejected Mr Al-Shabib’s application. To have reached such a decision without obtaining adequate evidence can only be regarded as unreasonable.

47. I have noted that, during the course of Mr Al-Shabib’s numerous applications SPT have consistently failed to provide Mr Al-Shabib with the reasons why his applications have been rejected, and more importantly, failed to advise him of the method by which their decisions may be reviewed. It seems to me that, in the particular circumstances of Mr Al-Shabib’s case, the failure to repeatedly avoid giving Mr Al-Shabib the information he would need in order to be in a position to submit an appeal is maladministration. 

48. By May 2004 when Mr Al-Shabib contacted the Pensions Office again he had been made redundant and SPT considered his case as an application from deferred status rather than active status. Mr Al-Shabib provided SPT with a report from Dr Kurian, his consultant psychiatrist, who took the view that whilst prognosis was uncertain Mr Al-Shabib could benefit from further treatment. As there is nothing in the evidence available to show that Mr Al-Shabib was at that time permanently unable to carry out the duties of his former employment, I see no reason for saying that SPT’s decision in October 2004 was perverse.

49. SPT reviewed Mr Al-Shabib’s case on three further occasions. At the first review, SPT concluded that, as there was uncertainty regarding Mr Al-Shabib’s long-term prognosis, his circumstances should be reviewed after six months. At the second review, SPT had before them a report from Mr Al-Shabib’s consultant psychologist, Dr Zaghloul, who opined that Mr Al-Shabib “is currently not restricted or limited in his ability to perform any of the activities” and “would benefit from a graduated return to work.” In the face of that evidence I cannot therefore conclude that SPT’s decision at this review was perverse.
50. At the time of the final review SPT sought further advice from Dr Zaghoul who, by then, was of the opinion that Mr Al-Shabib was incapable of carrying out the duties of his former employment but believed he could be rehabilitated in another form of employment. SPT reached the conclusion that Mr Al-Shabib did not meet the required criteria as they had previously been advised he could respond to further treatment and it was too soon to say he had retired from gainful employment.  

51. I am satisfied that, in considering whether Mr Al-Shabib’s fits the criterion for ill health early retirement from deferred status SPT properly considered the medical evidence before them in reaching their conclusions. In my view SPT were not being unreasonable in deciding that the evidence was sufficiently inconclusive as to whether Mr Al-Shabib’s condition would persist so as to permanently prevent him undertaking any work. It follows that I can see no reason to interfere with the decisions reached in SPT’s consideration of ill health early retirement from deferred status.

52. I have expressed concerns above at the method in which Mr Al-Shabib’s first application was considered. The fact that later reviews of his case were carried out properly is of no consequence as the test is different where a member is being considered for ill health early retirement from active status. Indeed the test is less onerous in that the member must be suffering from serious ill-health or disablement such that it is not likely that he will ever again be capable of carrying out the duties of his current employment however he does not have to have retired from gainful employment. SPT reached their first decision on inadequate evidence, which as I have previously said was unreasonable, this error was further compounded by effectively denying Mr Al-Shabib the right to request a review of that decision. In the face of the concerns outlined here about SPT’s consideration of Mr Al-Shabib’s first request for ill-health benefits, I am remitting the matter to them for fresh consideration taking into account the matters I have referred to above.    
53. SPT now say that Mr Al-Shabib did not disclose previous medical conditions when he joined the Plan and thus his application for ill health benefits could be rejected on those grounds alone. It was not, however.  It was Dr Kurian’s report dated 21 July 2004 that revealed that Mr Al-Shabib had previously been recommended for psychiatric treatment but SPT continued to review his application for a further two years. They cannot now reasonably reject his application on these grounds.
54. Mr Al-Shabib complains other employees have been granted ill health retirement benefits and that because he has not been granted such a benefit he has therefore been discriminated against. Each case, by its nature, must be considered on its own merits and Mr Al-Shabib should not compare himself with others. I cannot see, in any event, how Mr Al-Shabib can have knowledge of all the factors in another case.
DIRECTIONS

55. I direct that SPT shall properly reconsider whether Mr Al-Shabib was entitled to ill-health benefits under Rule 4.3, and issue a further reasoned decision within 56 days of this determination. 
TONY KING

Pensions Ombudsman

29 February 2008
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