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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr J McKendrick

	Scheme
	Police Pension Scheme (the Scheme)

	Respondents
	1. South Wales Police (SWP)
2. South Wales Police Authority (the Police Authority)

3. The Police Medical Appeals Board (the PMAB)   


Subject

Mr McKendrick’s complaint, which is against the SWP, the Police Authority and the PMAB, is:
· his initial medical assessment was flawed from the outset because the regulations were not complied with as the Selected Medical Practitioner (SMP) did not have the required qualification;
· the SMP, Dr Dickson, failed to attend the hearing on 9 December 2008 which meant that he had no opportunity to question Dr Dickson, resulting in an unfair hearing;

· one of the members of the PMAB was suspended by the General Medical Council (GMC) before the date of the hearing; 
· the PMAB erred in law and acted ultra vires in determining his injury pension as it wrongly ventured into the areas of causation and apportionment which clouded its judgment regarding its purpose which was to determine his earning capacity as stated in the Police (Injury Benefit) Regulations 2006 (the Regulations); and
· he is unhappy with the way in which arrangements for his injury benefit reassessment was handled.   
The Pensions Ombudsman’s determination and short reasons

Parts of the complaint should be upheld against the Police Authority and the PMAB, but no part of the complaint is to be upheld against SWP because: 

· even though Dr Coombe did not have the relevant qualifications, Mr McKendrick was later examined by Dr Dickson who did;

· Dr Dickson’s failure to attend the hearing did not mean that Mr McKendrick had an unfair hearing;

· Dr Nayani’s suspension by the GMC meant the PMAB did not have the necessary quorum and consequently its decision is invalid;

·  by reconsidering the 2002 decision the PMAB failed to properly reassess Mr McKendrick’s injury pension in accordance with the Regulations; and

· the arrangements for hearings by the PMAB were handled by Capita Health Solutions (Capita) and they are not named as respondents by Mr McKendrick and even if he had, they would not be within my jurisdiction as they are not the employer, the trustee, the manager or the administrator to the Scheme. 

DETAILED DETERMINATION

1. Extracts from the relevant guidance and the Regulations are set out in Appendices 1 to 111.

Jurisdiction

2. The Police Authority say that under regulation 31(3) of the Regulations the PMAB’s decision is final and I am unable to deal with a challenge to it. They say: 
· Regulation 32 of the Regulations provides for further reference to the medical authority in two circumstances: (1) where a court or tribunal hearing an appeal (under regulations 34 or 35) considers that the evidence before the medical authority was inaccurate or inadequate (neither regulation 34 or 35 can have any application in this case); and (2)  where they and Mr McKendrick agree to refer any final decision of a medical authority for reconsideration by that authority: regulation 32(2). In this case Mr McKendrick had asked them to agree to a reconsideration under regulation 32(2), but they did not agree. In these circumstances, the PMAB’s decision is final, under regulation 31(3), since none of the circumstances in regulation 32 apply.
· It is settled that a decision of the PMAB may be challenged by judicial review. 
· Leaving aside considerations of judicial review, regulation 31(3) means what it says: the decision of the PMAB is final. The statutory power to investigate maladministration does not allow the clear words of Regulation 31(3) to be disregarded.
· If, in any case, the PMAB’s decision was considered to be wrong in law, it could effectively be quashed and require reconsideration by concluding that the Police Authority’s failure to agree to reconsideration amounted to maladministration. This in effect creates a parallel route, alongside judicial review, whereby decisions of the PMAB can be challenged .
· If the PMAB’s decision can only be challenged by way of a judicial review, then any challenge must be brought within three months. Once that period passes the Police Authority has a reasonable degree of certainty (subject only to the Court’s jurisdiction to extend time) that the issue before the PMAB has been finally determined. But if the PMAB’s decision can be effectively overturned, then the period within which the decision can be challenged becomes three years (ie in line with my office’s time limits), not three months. This raises the possibility of a number of determinations by the PMAB over the last three years could now be challenged and potentially re-opened.

3. Having taken advice, Mr McKendrick says:
· He cannot see how it can be suggested by the Police Authority, that the power vested in the Pensions Ombudsman by an Act of Parliament could be taken away by a lower form of parliamentary authority, namely by statutory regulation.  The Pensions Ombudsman has the power to direct the Police Authority to refer his case back to a reconstituted PMAB.  
· The fact that a claim for judicial review may be time barred under CPR 54.5 (subject of course to the court’s power to extend the time limit) does not mean that the Pensions Ombudsman is deprived of jurisdiction to hear the claim.  The Pensions Ombudsman’s time limit must be governed by the three year time limit introduced by regulations covering applications to him and not by the court’s time limit.

4. I have potential jurisdiction where a complaint concerns an act or omission of an administrator of a scheme (the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996, regulation 2(1)). Those regulations are made under section 146(4) of the Pension Schemes Act 1993 which empowers the Secretary of State to extend the Pensions Ombudsman’s jurisdiction to a person concerned with the administration of the scheme. Section 146(4A) says that a person is so concerned if they are “responsible for carrying out an act of administration concerned with the scheme”. Therefore the question I have to decide is whether the PMAB did carry out such an act. In my judgment the PMAB did and the act was plainly “concerned with” the Scheme. The appeal to the PMAB is provided for under the Regulations, including significant aspects of the process; it is integral to the Scheme.   
5. As to the purported finality of the PMAB’s decision, I agree that my jurisdiction, set down in primary legislation with refinements in related secondary legislation all predating the Regulations, cannot be ousted by later secondary legislation.  On the Police Authority’s argument, any statutory scheme could opt out of my jurisdiction with a change to governing regulations.  
6. Neither do I think that the different time limits for judicial review prevent me exercising my discretion to investigate and determine this complaint.  In the first place they are discretionary; in the second, if they did apply my jurisdiction in relation to almost all public sector schemes would be subject to them.  Many of the complaints of maladministration dealt with by my office could be reframed as applications for judicial review of the body concerned.  (And in practice, the Court might well refuse permission on the basis that other avenues – being a complaint to me - had not been exhausted.)
7. Whether the Police Authority has reasonably exercised its discretion to refer the matter back to the PMAB is a separate, if linked, matter to the effectiveness of a decision by PMAB and its finality.  That decision is, in my view, an act of administration of the Scheme, and is subject to the usual reasonableness test as any other decision when considering whether there has been maladministration.

8. For reasons that are explained in the body of this determination, my jurisdiction over the PMAB is not anyway essential to the matter being determined.

Material Facts

9. The Police Authority deals with the medical appeals procedure, which means engaging with the PMAB and ensuring that the appellant is sent all the appeal registration forms in a timely manner and thereafter those documents are referred to the PMAB.  SWP (being the police force as distinct from the authority) deals with the management of ill health retirements, which include administering the SMP element of the process. 

10. Mr McKendrick was medically retired from SWP on 27 January 2002 on the grounds of ill health and was awarded an ‘injury on duty’ pension. 

11. Mr McKendrick undertook a degree in law and passed his final examination in June 2005 and subsequently graduated. He initially worked voluntarily with the Citizens Advice Bureau (CAB) and was formally employed by them from September 2007. 
12. Mr McKendrick wrote to SWP on 31 December 2007 stating that his circumstances had changed and that he now considered himself to be eligible for a Band 3 rather than a Band 2 award and requested suitable dates for a review.

13. SWP responded to Mr McKendrick on 10 January 2008 informing him that under the Police Pension Regulations he was due a review to assess whether there had been any change in the extent to which his earning capacity had been affected by his injury. He was initially advised that he would receive an appointment letter so that he could be assessed by a SMP. He responded to SWP stating that due to both work and child care commitments he would like the medical assessment to be carried out in his home town. There followed an exchange of letters between Mr McKendrick and SWP. 

14. Mr McKendrick, who lives in Scotland, complained to SWP that they were not prepared to cover any costs that he would incur attending the assessment at the SWP headquarters in Bridgend nor were they prepared to change the date of appointment. He added that SWP made it impossible for him to attend the appointment and had only given him 14 days notice.

15. Mr McKendrick wrote to SWP on 24 January 2008 complaining about the way he had been treated and agreed, because he had no alternative, to allow his reassessment to be conducted as a paper exercise. He sent SWP a written submission containing evidence of his current health, medication taken and employment situation.

16. On 15 February 2008, SWP sent Mr McKendrick a copy of a report by Dr A Coombes, their SMP.  They said that following the report, Dr Coombes had determined that the degree to which Mr McKendrick’s earning capacity had been affected had decreased to 0%. He was informed that although the percentage was 0%, he would still be in receipt of a Band 1 award. 

17. On 25 February 2008 Mr McKendrick wrote to SWP pointing out that the Police Negotiating Board joint circular (the Circular) refers to the qualification of the SMP as follows:

“9.
It is difficult to be prescriptive about the minimum qualification an FMA [Force Medical Adviser] should have since there are many existing FMAs with considerable experience but relatively few occupational health qualifications. New FMAs should be recruited with the minimum requirement that he or she be an Associate of the Faculty of Occupational Medicine (AFOM) or EEA equivalent and be given the opportunity quickly to build up a good knowledge of the police service and the range of duties that need to be performed.

10.
Ideally, the SMP should be a Member or Fellow of the Faculty of Occupational Medicine (MFOM or FFOM), or EEA equivalent. The minimum requirement should be that he or she is an Associate of the Faculty of Occupational Medicine (AFOM) or EEA equivalent.”
18. Mr McKendrick said that Dr Coombes did not appear to have the necessary qualification as he was shown, from the initials below his name, to hold a Diploma in Occupational Medicine, being a different and lesser qualification than AFOM. He therefore claimed that Dr Coombes was not qualified to act as a SMP. He asked for Dr Coombes’ assessment to be set aside.
19. SWP responded on 13 March 2008 stating that the words “Ideally” and “The minimum requirement” were taken as meaning not being a definite requirement. They add that the Diploma in Occupational Medicine plus Dr Coombes’s wealth of experience as a GP and medical advisor to the Department for Work and Pensions (DWP) was more than sufficient to qualify him to act as a SMP for SWP. However, in the interest of fairness and as Dr McKendrick’s case was reviewed as a paper exercise, and with his agreement, they were more than happy for his case to be reassessed by way of an internal review with another SMP (AFOM qualified) prior to progression to a medical appeals board.
20. Mr McKendrick was seen by Dr A Dickson (AFOM) on 12 May 2008. Dr Dickson concluded in his report:


“Mr McKendrick is clearly fit for his present post, full time.

He would, of course also be fit for alternative duties with a similar level of responsibility. I believe that he could interview individuals and write coherent statement[s], consider fairly complex cases, research the law and legal precedent, attend meetings (and courts, if necessary), walk drive for reasonable distances and sit for indefinite periods.

I suggest that advice is sought on whether other employment (at a starting grade) might pay more than his current earnings…

On receipt of such advice (and associated theoretical salary) I will reach a decision on the anticipated loss of ongoing earnings capability.

I believe it likely that medical treatment and psychotherapy could considerably improve Mr McKendrick’s condition and had made suggestions which I hope he will explore. A significant improvement in his clinical state could, of course have an effect on his earnings capability. Unless the outcome of today’s assessment results in his injury award being reduced to Band 1, I, therefore suggest a further review after three years – probably as a paper-only exercise in the first instance”
21. On 19 May 2008 Dr Dickson wrote to SWP stating that he had reviewed the job description of Legal Caseworker, which had been provided by SWP, in conjunction with Mr McKendrick’s injury award and believed that Mr McKendrick would be able to carry out the core duties of such a post, full time. Dr Dickson added that by his calculations this placed Mr McKendrick’s award in Band 1.               

22. On 29 May 2008 SWP wrote to Mr McKendrick enclosing Dr Dickson’s report and stating that the SMP had determined that he would remain in the same banding (Band 1) although the degree to which his earnings capacity had been affected had changed to 15%.  
23. Mr McKendrick appealed SWP’s decision and initially he was given 27 August 2008 as the date for his appeal to be heard by the PMAB. However, this was cancelled because the SMP was not available. 

24. On 8 August 2008 Dr A Pilkington conducted a face to face assessment of Mr McKendrick with a view to providing a report in relation to Mr McKendrick’s current appeal to the PMAB. Dr Pilkington concluded in her report that: 

· Mr McKendrick was not fit enough to undertake the role of a Caseworker at SWP’s HQ;
· he demonstrated evidence of an ongoing anxiety disorder which would prevent him working in a calm manner in a ‘person management’ role requiring interaction with a range of professional groups and with varying legal settings;
· he lacked the necessary experience to undertake the role to the standard expected;
· he had no prior experience in a management based role;
· the type of role he was currently undertaking ensured that he is adequately supported from other team members and he is not accountable for any advice given;
· his current role was in keeping with his current health needs and should have allowed him to regain confidence over a period of 2 to 3 years; it appeared that the salary associated with his current role and responsibility was £19,388 which seemed a reasonable estimate of Mr McKendrick’s potential earning capacity.
25. At that time, the arrangements for hearings by the PMAB were undertaken by Capita. The process for such arrangements are in accordance with instructions from the Home Office detailing strict time scales for the submission of evidence and replies from the appellant and the Police Authority. A different body – Health Management Limited - now deals with the arrangements for hearing by the PMAB.  

26. On 7 August and 11 August 2008 Mr McKendrick contacted Capita, by email and letter, complaining that his appeal hearing on 27 August 2008 had been postponed and that he had not been given a new date. 

27. On 14 August 2008 Capita responded apologising for the delay in arranging his appeal hearing. Capita said that the delay was due to some problems they experienced with the venue used for holding appeal hearings. However, a new venue had been found and they were waiting to find out what dates would be available to hold future hearings. 
28. Mr McKendrick wrote again to Capita on 21 August 2008 stating that he was still awaiting a date for his appeal and wanted it recorded that the waiting was having an increasing detrimental effect on his health.

29. In a report dated 21 August 2008 from Dr S Doherty, following an assessment instigated by Mr McKendrick, Dr Doherty concluded:

· from his own experience of the Police Service the job of Caseworker (which had been used as a comparator earlier in the process),  would appear to be a role for an experienced police officer with a depth of knowledge of working law;

· Mr McKendrick never rose above the rank of Police Constable and despite his law degree had no experience of working at this level;

· given the chronic anxiety symptoms that Mr McKendrick had experienced when considering anything to do with the Police Service, it was unrealistic to say that he was fit for this type of work at this stage;

· although Mr McKendrick was awaiting further treatment and a comment made by Dr Dickson that Mr McKendrick’s condition could improve considerably in the future, it was his professional opinion that Mr McKendrick was unfit for working as a Caseworker grade PO1 level;

· this could change in the future following anti-depressant medication, psychological based interventions, along with exercise and deep relaxation, but it was likely to take a long time and his own experience told him that Mr McKendrick is unlikely ever to become fit to return to work for the Police Service in any role.           

30. An exchange of emails continued between Mr McKendrick and Capita with Mr McKendrick making a formal complaint on the matter. Another hearing date, 14 October 2008, was offered, but the hearing had to be postponed because the Police Authority failed to accept or decline this date. 
31. On 9 October 2008 Mr McKendrick was copied in on a letter from Capita to the Police Authority offering the 9 December 2008 as a date for his hearing. On 30 October 2008, Mr McKendrick was sent a Form D by the Police Authority. The form showed that Dr Dickson would be attending the appeal. Eventually, Mr McKendrick’s appeal hearing was arranged for 9 December 2008.  

32. In November the PMAB wanted to move the time of the hearing.  Dr Dickson was able to accommodate the changed time.  But in early December the time was switched back to the original.  Dr Dickson was by then unable to attend at that time.  The PMAB were made aware.  It was decided that his attendance was not essential given that the alternative was further postponement of the hearing.

33. The hearing went ahead.  On 30 December 2008 SWP wrote to Mr McKendrick informing him that the PMAB had rejected his appeal of 9 December 2008, stating that his level of disability was 0% which placed him in Band 1. The PMAB in their report concluded:
· according to his medical record his GP had noted on 1 January 1995 that he had ‘anxiety state’ and on 1 January 2001 it was recorded that he was suffering from ‘Agoraphobia with panic attacks’;

· Mr McKendrick had suffered an injury when working for the Metropolitan Police, but had recovered from that injury and returned to normal working with the Metropolitan Police;

· in their opinion, Mr McKendrick had been suffering from ‘anxiety state’ for many years before his transfer to SWP and he had suffered a relapse in his condition due to ongoing stress as a result of conflicts between him and his superiors; 

· in their opinion, Mr McKendrick’s symptoms in 2002, when he retired on grounds of ill heath, were consistent with an adjustment reaction and they disagreed with the assessment of the SMP at that time that he was permanently medically disabled;

· they considered Mr McKendrick’s capabilities, his medical symptoms and disability, together with the job description and personal profile for a legal case process worker at SWP and, in their view, his medical symptoms and training capability were compatible with this role;
· Dr Pilkington and Dr Docherty had advised that he would not be able to work at SWP; in their view, it was likely that he would never return to work at SWP because of his personal feelings and wishes, rather than underlying medical conditions and therefore they considered that the role proposed by the SWP, which had been considered by the SMP, was an appropriate comparator. 
34. A PMAB is made up of three doctors. Unknown to Capita or anyone else concerned, one of the doctors making up the PMAB for Mr McKendrick’s hearing, Dr Nayani, a Consultant Psychiatrist, had been suspended by the GMC since 3 November 2008.
35. On the GMC’s website, a suspension is defined as a sanction imposed by a panel which removes the doctor’s right to practice for a specific period.  The website also states that doctors should notify organisations they work for if they have restrictions placed on their practice.        
Summary of Mr McKendrick’s position
36. His initial assessment was flawed because Dr Coombes was not qualified to act as SMP as per the Circular and as per the Police Regulations 1987 together with the Association of Chief Police Officers guidelines. The Circular clearly states that the preferred qualifications needed to act as SMP is a Fellow or Member of the Faculty of Occupational Medicine. There was no mention of a DOH. 
37. Dr Dickson was not in possession of his person specification when assessing his ability to do the job of a Caseworker. In addition, Dr Dickson was not provided with roles of an external nature to be used as a comparator; Dr Dickson was merely given the details of a SWP Caseworker. 
38. Because Dr Dickson did not possess his person specification, Dr Dickson either intentionally failed to attend the appeal hearing in December 2008 or Capita had no right in changing the time of the hearing. 
39. He did not have a fair hearing as he was unable to put questions to Dr Dickson regarding medical issues. He had been informed in writing that Dr Dickson would be attending the hearing.
40. He had received a barrister’s opinion as regards Dr Nayani’s participation on the PMAB while suspended and this indicated that Dr Nayani’s appointment was contrary to the prevailing regulations and arrangements approved by the Secretary of State. He therefore suggested that the decision of the PMAB at the December 2008 hearing was invalid as it was not properly and lawfully constituted.  
41. The PMAB erred in law and acted ultra vires in determining his injury pension as they wrongly ventured into areas of causation and apportionment which clouded their judgment regarding their sole purpose, which was to determine his earnings capacity as stated in the Police Regulations.     
42. The Police Authority consulted Counsel and he chose to do the same.  He has requested that the Ombudsman award him £500 plus VAT to cover the cost of his counsel’s fees.
Summary of the positions of SWP and the Police Authority 
43. An injury on duty award is not intended to compensate an officer for being injured on duty; it is to ensure that officers who have had to retire early as a result of an injury do not suffer a loss of earnings. Individuals who may be disabled from the ordinary duties of an officer are not necessarily disabled from any other work. 

44. An injury award is based on an individual’s earnings potential. It is not necessary for an individual to be actually working or to have worked in order to determine the banding. The injury award is therefore based on what an individual is capable of doing and thus capable of earning.
45. The role of a Caseworker did not require a degree qualification and, in fact, former police officers had previously been appointed to this role due to their background skills and experience of being a police officer, i.e. preparing case files. It was believed that Mr McKendrick would have the relevant skills for this role bearing in mind his Law Degree and skills and experience gained from his time with the Metropolitan Police as well as SWP.
46. Dr Dickson was provided with a job description, the role profile and person specification thereby enabling him to determine Mr McKendrick’s earnings capacity. 

47. The use of a Caseworker was for comparative purpose only and highlighted a suitable role that Mr McKendrick could apply for; bearing in mind that it is not necessary for an individual to be actually working or to have worked in order to determine the banding.

48. Dr Dickson did not fail to attend the December 2008 hearing. It was the intention that Dr Dickson would attend. However, the PMAB did not consider that it was necessary to postpone the appeal in order for the SMP to attend. Dr Dickson was satisfied that there was someone at the hearing to represent the Police Authority.

49. They do not feel that Mr Kendrick’s case was compromised as the Police Authority was represented and the representative was fully aware of the case. Furthermore, the final decision lay with the PMAB and if Mr McKendrick was unhappy with the findings he had the opportunity to judicially review the PMAB’s decision. 
50. The Home Office guidance (see Appendix 1) on medical appeals states that:

· the regulations do not set out a specified procedure for assessing the degree of a person’s disability;

· the guidance is merely a suggestion by the Home Office of the procedure to be followed and has no binding authority;

· the parties will be given the opportunity to comment on each other’s submissions. However, neither should interrogate the other;

· the regulations provide that a board can disagree with the SMP’s decision on any question referred to him or her and not just the question giving rise to the appeal. 
51. The Police Authority say that their response has been prepared in conjunction with advice they had received from Counsel, in support of their view that the PMAB’s decision was valid even though Dr Nayani was suspended at the time of the hearing. 

52. The effect of Dr Nayani’s interim suspension is that for the time being he is treated as not being included in the register maintained under the Medical Act 1983 (the 1983 Act). However, suspension is a temporary measure. It does not bring about a permanent change in the doctor’s status. As a matter of ordinary language a person does not cease to be a medical practitioner merely because he is for the time being suspended from practice.

53. The fact that for the purposes of the 1983 Act Dr Nayani is treated as, for the time being, not on the GMC’s register, does not automatically mean that for the purpose of the Regulations he does not count as a medical practitioner. It is not known whether as far as the GMC is concerned it would be a breach of the terms of Dr Nayani’s suspension to take part in the deliberations of a quasi-judicial body such as the PMAB. Even if the GMC would regard it as a breach, that cannot be conclusive of the question whether the PMAB was validly constituted. If Dr Nayani had breached the terms of his suspension by sitting on the PMAB panel, that would be a matter of professional discipline: but the question whether the PMAB is validly constituted or not raises different issues.

54. No doubt there is good reason for the Secretary of State to make arrangements in order to preclude suspended practitioners from sitting on PMAB panels. If such arrangements are made, and a suspended practitioner does nevertheless sit, then this could well mean that the panel is not validly constituted. But in such a case the objection to the panel’s constitution would not be that one of its members was not a medical practitioner. Rather the objection would be that one of its members had not been appointed in accordance with the arrangements made by the Secretary of State.                    
Summary of the PMAB’s position as described by Capita     
55. The PMAB’s reports are produced to a specific designated format and there is a detailed guidance on its conduct. Part of the guidance involves confirming the identity of those present in both parties and clarifying the basis of the appeal. It is standard practice if there is any variation in the attendees to confirm with both parties that they are happy to proceed. The report contains no discussion that either party dissented on that issue at the hearing. It is also relevant that Mr McKendrick would have had the opportunity to comment on the Police Authority’s case after their representation. Mr McKendrick could have made comment about Dr Dickson’s absence at that time but he appears not to have chosen to raise that issue at the hearing.

56. Even if Dr Dickson had attended the hearing, Mr McKendrick would not have been allowed to question him directly. It is only members of the PMAB who can question either party whilst the Police Authority and Mr McKendrick can only make comments to the PMAB members.

57. With regard to Mr McKendrick’s suggestion that with the absence of Dr Dickson it failed to understand its legal role and responsibilities, it is difficult to see how Dr Dickson’s absence could have had an impact on the experienced PMAB members failing to understand their legal role.

58. The PMAB chairperson and the second member present at Mr McKendrick’s hearing are both consultant occupational physicians and would have both undergone extensive training on its conduct and remit. Dr Nayani was a temporary member of Capita staff and worked as the independent case relevant specialist and in this role he would not have undergone extensive training. The role of the independent case relevant specialist is to make a relevant assessment of the medical condition and to advise the PMAB on the relevant aspect of the disease under consideration in terms of symptoms, diagnosis, treatment and likely long outlook. The PMAB’s decision is the decision of all its members and is heavily influenced in terms of pension scheme rules and case law by the two consultant occupational physicians. 
59.  Dr Nayani would have undergone checks on his status and GMC registration at the time of his appointment. This information was re-evaluated on an annual basis and in Dr Nayani’s case this was due in the first quarter of 2009. It appears that he was suspended on 3 November 2008 by the GMC, but Capita was not notified by either Dr Nayani or the GMC.  cases that involve the level of disability, the impairment of earnings capacity that results from the relevant injury received in the execution of duty has to be assessed. This inevitably means that the PMAB would have to consider issues of causation that may lead to consideration of whether apportionment is needed in the case. This is not the same although it does have similarities to any determination of whether there is a qualifying injury. The fact that entitlement to an injury award is not re-opened does not necessarily indicate that the current degree of disablement can never be subject to apportionment. It is perhaps difficult to identify where the dividing line lies between reopening the question of causation and any consideration given to apportionment in a case.

60. In this particular case, the PMAB held a different opinion over various aspects of this case than did the physicians who had been involved in the case at earlier times. There is nothing inherently wrong with holding a different opinion. However, the PMAB also appears to have accepted decisions that have been made on both permanent disablement and qualifying injury statement.              
Conclusions

The allegation that Mr McKendrick’s initial medical assessment was flawed from the outset because the regulations were not complied with as the SMP did not have the required qualification
61. This complaint is against the SWP as they would have been responsible for appointing the SMP.  Dr Coombe, who had initially assessed Mr McKendrick, held a Diploma in Occupational Medicine. The Circular states that the ideal qualification for a SMP should be a MFOM or FFOM and the minimum qualification should be an AFOM (or European Economic Area equivalent in each case).

62. I agree that the qualifications are ideals and not absolute requirements.  It is only said what the minimum requirement should be, not what it must be.  But I think there was a reasonable expectation that unless there were very good reasons not to meet the ideals, the SMP should be qualified as described. However, Mr McKendrick was later assessed by another SMP, Dr Dickson, who had the relevant qualifications. The most I would have done is direct such an assessment, so Mr McKendrick, any harm has been put right already by SMP and I do not uphold the complaint against them.

 The allegation that Dr Dickson’s failure to attend the PMAB hearing on 9 December 2008 meant that Mr McKendrick had no opportunity to question Dr Dickson, resulting in an unfair hearing

63. Mr McKendrick had been informed that Dr Dickson would be attending the hearing. While Mr McKendrick was disappointed that Dr Dickson did not attend, I cannot see that he was in any way disadvantaged by this. It would seem appropriate in such hearings that the PMAB questions the parties and any questions by the parties are channelled through the PMAB. It was for the PMAB to be satisfied that the parties were adequately represented and I do not see that Dr Dickson’s absence affected their decision. 
 The complaint that one of the members of the PMAB was suspended by the GMC before the date of the hearing
64. This part of the complaint is against the Police Authority, as the body responsible for dealing with the medical appeals procedure, and the PMAB. There is no dispute that Dr Nayani had been suspended by the GMC prior to the hearing. 
65. The Police Authority was required to refer Mr McKendrick’s appeal to the PMAB.  Paragraph 3 of Appendix to the Regulations defines the constitution of a PMAB.  An essential criterion is that there should be three medical practitioners suitably appointed by the Secretary of State.  

66. I do not agree with the Police Authority’s stance that although Dr Nayani was suspended from practice he did not cease to be a medical practitioner. That seems to me to stretch the natural meaning of the words. The GMC describes suspension as being of the doctor’s right to practice medicine for a specific period. In the natural sense – and certainly in the context of a board that is intended to act with authority and expertise – I do not see that a person who cannot practice medicine, even if temporarily, can be described as a medical practitioner.
67. It may be that Dr Nayani was a medical practitioner at the time of his appointment and so had been properly appointed.  It is certainly the case that he had not communicated the fact of his suspension.  There can be no criticism of the Police Authority for referring the matter to the particular PMAB (it was not even necessary for them to know who would sit on the PMAB, let alone to check their registration).

68. However, I regard the presence of a person who should not have been practicing as meaning that the PMAB was not properly constituted. What this means is that that the Police Authority has, even if unwittingly at the time, not complied with its obligation under Regulation 31(2).  Although I consider I have jurisdiction over the activities of the PMAB, I do not in this case make a finding of maladministration against them.  (It would to some extent paradoxical be if I did as I have in effect found that there was no valid sitting of a PMAB at all).

69. Even if I was found to be wrong and the PMAB did properly sit and consider Mr McKendrick’s appeal, I regard the fact that one member of it was suspended from practicing as a serious impediment to Mr McKendrick’s legitimate expectation of confidence in its conclusions.  The flaw was more than just a technicality.  It would have taken comparatively little time or effort for the Police Authority to make a further reference under Regulation 32(2) when Mr McKendrick asked them to.  In the circumstances I find that the Police Authority’s decision not to was unreasonable.  That would ordinarily lead to a direction that the Police Authority reconsider its refusal to make the further reference, with a strong recommendation that they should.  However, in view of my finding in the previous paragraph such a direction is unnecessary.
70. I recognise that Mr McKendrick has suffered distress and inconvenience as a consequence of the maladministration identified  above. I have therefore made the appropriate direction below.

The allegation that the PMAB erred in law and acted ultra vires in determining Mr McKendrick’s injury pension as it wrongly ventured into the areas of causation and apportionment which clouded its judgment regarding its purpose which was to determine his earning capacity as stated in the Police Regulations

71. The PMAB had in its report, following the December 2008 hearing, commented on the 2002 decision to grant Mr McKendrick an injury pension and stated that it disagreed with this decision. The Regulations (see Appendix III) state that in reassessing an injury pension, the matter to be considered is whether the degree of the pensioner’s disablement has altered. There is nothing in the Regulations stating that causation and/or apportionment which were considered when an injury award is originally made had to be reconsidered.

72. I therefore find that by reconsidering the 2002 decision the PMAB failed to properly reassess Mr McKendrick’s injury pension in accordance with the Regulations. Such failure constitutes maladministration and I uphold this part of Mr McKendrick’s complaint against the PMAB.

Mr McKendrick’s stated unhappiness with the way in which arrangements for his injury benefit reassessment was handled

73. I have dealt with the earlier stages of the reassessment of Mr McKendrick’s injury pension above. 

74. The arrangements for hearings by the PMAB were handled by Capita. Capita are not named as respondents by Mr McKendrick and even if he had, I can see no evidence of maladministration by Capita. 

75. I therefore see no grounds to uphold this part of Mr McKendrick’s complaint.     
Mr McKendrick’s claim for reimbursement of cost for counsel’s fees 
76. My office is designed to be used without the need for applicants to be legally represented.  I am not limited to dealing with representations or pleadings.  Mr McKendrick decided to seek Counsel’s opinion on the point of jursidiction, which was his right, but also his choice.  I do not consider that the respondents should be liable for his costs in doing so any more that he would have been liable for theirs had I found for them on the point.
Directions   

77. I direct that within 14 days of the date of this determination, the Police Authority shall instruct Health Management Limited to make the necessary arrangements for a hearing by the PMAB to review SWP’s decision of 28 May 2008. 
78. In considering the matter the PMAB will refrain from reconsidering the 2002 decision. 
79. Finally, the Police Authority shall pay Mr McKendrick £150 for the distress and inconvenience he has suffered as a consequence of their maladministration. 
TONY KING 

Pensions Ombudsman 

30 June 2010 


Appendix 1
The Home Office Guidance on medical appeals under the Police Pension Regulations 1987 and the Police (Injury Benefit) Regulations 2006 section 5, paragraph 8 to 16 notes:

“How does the SMP calculate the degree of disablement? 
8.  An SMP may have difficulty in putting an exact figure on the extent to which earning capacity has been affected by the relevant injury.  The task is made easier by the fact that the degree of disablement column is divided into 4 bands - slight, minor, major and severe.  Percentage differences within these bands do not affect the award. 

 9. The Regulations do not set out a specified procedure for assessing the degree of a person's disablement.  The Administrative Court has, however, commented that the task in assessing earning capacity is to assess what the person is capable of doing and thus capable of earning.  It is not a labour market assessment of whether somebody would actually pay that person to do what he or she is capable of doing, whether or not in competition with other workers.  What follows here is the procedure suggested by the Home Office.  This has no binding authority but it is the procedure which has been followed in most forces and by boards over recent years.  

10.  In order to assess the degree of disablement the SMP will need to consider by reference to the person’s background, skills and qualifications what kind of employment he or she could undertake, allowing for the particular effects of the qualifying injury. The SMP should seek information from the police authority to help with this assessment.  A relevant consideration is whether the person could manage that job full-time or would have to work part-time.  

11.  There would then need to be a direct comparison between the person's earnings when employed as a police officer and the potential earnings in an outside job.  If the person has actually found another job at the time of the assessment, there is an expectation that the SMP would take this factor into account. NB - The officer should provide evidence of his or her current salary if this is the case.  It is not necessary for the person to have found work for an assessment to be made of degree of earning capacity.  Nor do earnings in a current job necessarily accurately reflect potential earnings, if the present job is not commensurate with the person's experience, skills and educational qualifications.  Although the relevant injury may have prevented the person from continuing to work as a police officer, where fitness standards are exceptionally high, the person may be fully capable of taking up other employment.  

12.  If the person's employment prospects are such that he or she could expect to earn, in an outside occupation, as much if not more than he or she was earning as a police officer, then the degree of disablement would be virtually nothing, which would place them in the "slight disablement" category.  At the other extreme, if the person is incapable of earning any money because of the relevant injury he or she will have a “degree of disablement” in the “very severe” category.  As noted, Regulation 7(5) provides that if the person is receiving hospital in-patient treatment as a result of the relevant injury, then he or she should be deemed to be totally (i.e. 100%) disabled for that period.  

How is the comparison between outside earnings and police earnings made? 
13.  In all cases the police authority will ensure that the SMP is provided with information about current outside earnings and the relevant job descriptions so that the person’s earning capacity can be established in the light of the SMP’s assessment of the person’s capabilities after the injury.  - The officer should provide evidence of his or her current salary. It is reasonable to use as a starting point the level of earnings in the UK as a whole.   The fact that a person is living in a place of high unemployment or abroad should not affect the issue of earning capacity as a result of disablement.  The likely attitude of employers or of the labour market towards those suffering the physical or mental disability in question is also irrelevant to the question of earning capacity.  

14  Where an application is made for an injury award at the same time or immediately after medical retirement, the likely outside pensionable (or basic) earnings should be compared with the pensionable police salary earned when last serving and will not need to be adjusted for inflation.  The police salary should include any competence related threshold payment given to the officer, since that is also pensionable.  If the officer was not in receipt of a competence related threshold payment at the point of retirement no further account should be taken of it in his or her case.  London weighting, which is pensionable should also be taken into account if it is to be assessed against outside earnings with a pensionable London weighting allowance.   

15.  The reason for using pensionable earnings for assessing both pre- and post-retirement earning capacity is to arrive at the fairest and most robust measure of loss of earning capacity for the purpose of a pension which may be payable for a considerable period of time.  Income from overtime, and other allowances, special priority payments or bonuses should not be taken into consideration either for the purpose of establishing pre-injury or post-injury earning capacity.  Similarly income in the form of commissions may often be a clearer indicator of the current economic climate than the person’s earning capacity.    

Example  
If a person had earnings as a police officer of £25,000 a year and it is thought that he or she could now earn £20,000 a year, then the loss in earning capacity would be £5,000, which would be 20% and would place the person in the "slight disablement" category.    
16.  In the case of an after-appearing injury, or in the case of a review of degree of disablement, the medical retirement may have occurred a considerable time ago.  In such cases the former police pensionable salary should be re-valued to current police pay levels to the equivalent point on the salary scale for the rank concerned.  This will allow full account to be taken of the effect of inflation during the intervening period.  No account should be taken of the amount of any police pension received by the person when considering a retired officer’s current earnings.” 


Appendix 11

The constitution of the PMAB is set out in paragraph 3 of Schedule 6 of The Police (Injury Benefit) Regulations 2006 and reads:

“3. —(1) The board of medical referees shall consist of not less than three medical practitioners appointed by, and in accordance with, arrangements approved by the Secretary of State, provided that—

(a) at least one member of the board of medical referees shall be a specialist in a medical condition relevant to the appeal;

(b) one member of the board of medical referees will be appointed chairman; and

(c) where there is an equality of voting among members of the board of medical referees, the chairman shall have a second or casting vote.”
Appendix 111
Provisions for dealing with appeals and medical questions are set out in Part 4 of The Police (Injury Benefit) Regulations 2006. An extract of the relevant provisions follows:

“Reference of medical questions
     30. —(1) Subject to the provisions of this Part, the question whether a person is entitled to any, and if so what, awards under these Regulations shall be determined in the first instance by the police authority.

    (2) Subject to paragraph (3), where the police authority are considering whether a person is permanently disabled, they shall refer for decision to a duly qualified medical practitioner selected by them the following questions—

(a) whether the person concerned is disabled;

(b) whether the disablement is likely to be permanent,

except that, in a case where the said questions have been referred for decision to a duly qualified medical practitioner under regulation H1(2) of the 1987 Regulations, a final decision of a medical authority on the said questions under Part H of the 1987 Regulations shall be binding for the purposes of these Regulations;

and, if they are further considering whether to grant an injury pension, shall so refer the following questions—

(c) whether the disablement is the result of an injury received in the execution of duty, and

(d) the degree of the person's disablement;

and, if they are considering whether to revise an injury pension, shall so refer question (d) above.

    (3) Where the police authority are considering eligibility for an award under regulation 12, paragraph (2) shall have effect as if the questions to be referred by them to a duly qualified medical practitioner were the following—

(a) whether the person concerned is totally disabled;

(b) whether that total disablement is likely to be permanent;

(c) whether the disablement is the result of an injury received in the execution of duty; and

(d) the date on which the person became totally disabled.

    (4) A police authority, if they are considering exercising their powers under regulation 38 (reduction of award in case of default), shall refer for decision to a duly qualified medical practitioner selected by them the question whether the person concerned has brought about or substantially contributed to the disablement by his own default.

    (5) The police authority may decide to refer a question in paragraph (2) or, as the case may be, (3) or (4) to a board of duly qualified medical practitioners instead of to a single duly qualified medical practitioner, and in such a case references in this regulation, regulations 31 and 32 and paragraphs 5(1)(a) and (2) of Schedule 6 to a medical practitioner shall be construed as if they were references to such a board.

    (6) The decision of the selected medical practitioner on the question or questions referred to him under this regulation shall be expressed in the form of a report and shall, subject to regulations 31 and 32, be final.

    (7) A copy of any such report shall be supplied to the person who is the subject of that report.

Appeal to board of medical referees
     31. —(1) Where a person is dissatisfied with the decision of the selected medical practitioner as set out in a report under regulation 30(6), he may, within 28 days after he has received a copy of that report or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule 6, give notice to the police authority that he appeals against that decision.

    (2) In any case where within a further 28 days of that notice being received (or such longer period as the police authority may allow) that person has supplied to the police authority a statement of the grounds of his appeal, the police authority shall notify the Secretary of State accordingly and the police authority shall refer the appeal to a board of medical referees, appointed in accordance with arrangements approved by the Secretary of State, to decide.

    (3) The decision of the board of medical referees shall, if it disagrees with any part of the report of the selected medical practitioner, be expressed in the form of a report of its decision on any of the questions referred to the selected medical practitioner on which it disagrees with the latter's decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final.

Further reference to medical authority
     32. —(1) A court hearing an appeal under regulation 34 or a tribunal hearing an appeal under regulation 35 may, if they consider that the evidence before the medical authority who has given the final decision was inaccurate or inadequate, refer the decision of that authority to him, or as the case may be it, for reconsideration in the light of such facts as the court or tribunal may direct, and the medical authority shall accordingly reconsider his, or as the case may be its, decision and, if necessary, issue a fresh report which, subject to any further reconsideration under this paragraph, shall be final.

    (2) The police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration, and he, or as the case may be it, shall accordingly reconsider his, or as the case may be its, decision and, if necessary, issue a fresh report, which, subject to any further reconsideration under this paragraph or paragraph (1) or an appeal, where the claimant requests that an appeal of which he has given notice (before referral of the decision under this paragraph) be notified to the Secretary of State, under regulation 31, shall be final.

    (3) If a court or tribunal decide, or a claimant and the police authority agree, to refer a decision to the medical authority for reconsideration under this regulation and that medical authority is unable or unwilling to act, the decision may be referred to a duly qualified medical practitioner or board of medical practitioners selected by the court or tribunal or, as the case may be, agreed upon by the claimant and the police authority, and his, or as the case may be its, decision shall have effect as if it were that of the medical authority who gave the decision which is to be reconsidered.

    (4) In this regulation a medical authority who has given a final decision means the selected medical practitioner, if the time for appeal from his decision has expired without an appeal to a board of medical referees being made, or if, following a notice of appeal to the police authority, the police authority have not yet notified the Secretary of State of the appeal, and the board of medical referees, if there has been such an appeal.

Refusal to be medically examined
     33. If a question is referred to a medical authority under regulation 30, 31 or 32 and the person concerned wilfully or negligently fails to submit himself to such medical examination or to attend such interviews as the medical authority may consider necessary in order to enable him to make his decision, then—

(a) if the question arises otherwise than on an appeal to a board of medical referees, the police authority may make their determination on such evidence and medical advice as they in their discretion think necessary;

(b) if the question arises on an appeal to a board of medical referees, the appeal shall be deemed to be withdrawn.

Appeal by a member of a home police force
     34. Where a member of a home police force, or a person claiming an award in respect of such a member, is aggrieved by the refusal of the police authority to admit a claim to receive as of right an award or a larger award than that granted, or by a decision of the police authority as to whether a refusal to accept medical treatment is reasonable for the purposes of regulation 7(3), or by the forfeiture under regulation 40 by the police authority of any award granted to or in respect of such a member, he may, subject to regulation 36, appeal to the Crown Court and that court, after enquiring into the case, may make such order in the matter as appears to it to be just.

…
Reassessment of injury pension
     37. —(1) Subject to the provisions of this Part, where an injury pension is payable under these Regulations, the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner's disablement has altered; and if after such consideration the police authority find that the degree of the pensioner's disablement has substantially altered, the pension shall be revised accordingly.

    (2) Where the person concerned is not also in receipt of an ordinary, ill-health or short-service pension under the 1987 Regulations, if on any such reconsideration it is found that his disability has ceased, his injury pension shall be terminated.

    (3) Where payment of an ill-health pension is terminated in pursuance of regulation K1(4) of the 1987 Regulations, there shall also be terminated any injury pension under regulation 11 above payable to the person concerned.

    (4) Where early payment of a deferred pension ceases in pursuance of regulation K1(7) of the 1987 Regulations, then any injury pension under regulation 11 above payable to the person concerned shall also be terminated.”
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