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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R J Monksummers

	Scheme
	:
	Principal Civil Service Pension Scheme (PCSPS)

	Respondent(s)
	:
	Former Employer: The Prison Service (part of the Home Office)
Manager: Civil Service Pensions (CSP)


MATTERS FOR DETERMINATION
1. Mr Monksummers complains that his application for Permanent Injury Benefit (PIB) was wrongly refused.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

3. Section 11 of PCSPS provides for the payment of compensation to members who are injured or contract a disease during the course of their official duties.  It said (at the time Mr Monksummers’ application for PIB was made):
“11.3  … benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and 

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty:
… 11.4(i) Subject to paragraph (ii) … an injury suffered in the course of a journey between the person’s place of residence and his place of employment shall not be treated as falling within rule 11.3(i).”

MATERIAL FACTS

4. Mr Monksummers was born on 9 May 1949.  He joined the Prison Service and PCSPS on 23 October 1972.  He was absent from work from 21 February 2000 with stress and depression.  He applied for and was granted from 19 February 2001 temporary injury benefit (TIB) (an annual allowance of £9,844.56).

5. In October 2001 the Prison Service wrote to Mr Monksummers saying that on advice from PCSPS’ medical advisers, BMI Health Services Limited (BMI), it had been decided that Mr Monksummers should be retired from 7 January 2002 on medical grounds.  Mr Monksummers claimed PIB on 19 October 2001.    
6. By late January 2002 Mr Monksummers’ application for PIB (and other pay matters raised by him) had not been dealt with.  His retirement date was left open, pending resolution of the outstanding issues.

7. Mr Monksummers was seen by BMI on 16 July 2002.  BMI still considered him permanently incapacitated and issued a new medical retirement certificate.   For PIB purposes, BMI estimated Mr Monksummers’ earning capacity was impaired by 25% to 50%. Mr Monksummers appealed against that assessment.  
8. Mr Monksummers retired on medical grounds in November 2002.
9. On 15 January 2003 BMI wrote to the Prison Service raising Mr Monksummers’ level of impairment to “materially impaired” (ie more than 50% but less than 75%).
10. On 31 March 2003 the Prison Service wrote to Mr Monksummers saying that PIB was refused.  Although the Prison Service accepted that there had been a breakdown in his health, the Prison Service was not satisfied that his illness was solely or directly attributable to the Prison Service. The letter referred to “a significant number of very distressing episodes relating to [Mr Monksummers’] family and relationships which [he acknowledged] as having added to [his] current distress.”  It further said that PIB could not be awarded as “there is no indication that [Mr Monksummers’] illness is solely or directly work related.”  
11. Before bringing his complaint (through his solicitors Battens), Mr Monksummers complained unsuccessfully under PCSPS’ Internal Dispute Resolution procedure.    
Mr Monksummers’ position:
12. There was maladministration in the decision making process and a mistake of fact and law in the decision reached. The refusal of PIB was contrary to the medical evidence and based on ill conceived policy grounds to avoid “fuelling the compensation culture” (a remark which appears in a Prison Service memo dated 31 July 2000 concerning Mr Monksummers’ sick leave). 
13. Mr Monksummers’ GP, his Consultant Psychiatrist and at least 2 doctors from BMI all agree that his illness was caused by his employment.  In a report dated 6 October 2000 BMI’s specialist occupational physician said he was “in no doubt whatsoever” that Mr Monksummers’ then ill health was “solely attributable to his service as a prison governor”.  In his further report dated 2 November 2000 he restated that Mr Monksummers’ illness “should be regarded as being solely attributable to his employment.”
14. The other, largely historical, factors relied on by the Prison Service (including a miscarriage and later depression suffered by his first wife, his sons’ poor performance at school) did not contribute to his illness and the conclusion that they did is unsupported by medical evidence.  Other matters, such as living in bed and breakfast accommodation and lengthy commuting were work related and arose because Mr Monksummers had been promoted, but was without a permanent posting and had been sent on loan to another establishment (to cover a high pressure post, the holder of which was on long term stress related leave).    
15. BMI was charged with reviewing the level of impairment (which was what Mr Monksummers had appealed against) not revising the decision to grant an award.   

16. To put matters right, PIB should be paid.

CSP’s, the Home Office’s and the Prison Service’s position:
17. Confusion in dealing with Mr Monksummers’ application is admitted.
18. “Official duty” is a much narrower definition than, for example, “arising out of employment” or “work related”.  “Official duty” is what a civil servant is required to do by contact.  It excludes work related activities such as applying for promotion.  Injuries sustained during, or caused by, the member’s home to office journey are specifically excluded by Rule 11.4(i).
19. Whether a member has suffered a qualifying illness is for the pensions administrator acting for the employing department to determine, taking account, where needed, of medical advice.  The medical adviser’s role is to identify the events and any other factors which led to the depressive illness, although these may be heavily dependant on the member’s own perceptions.  Although significant weight attaches to the medical adviser’s view, the administrator must consider all other available evidence.
20. Mr Monksummers’ application was refused as he did not satisfy Rule 11.3(i).  Some matters cited by him did not relate to his duties (for example, living in bed and breakfast accommodation, his long commute, his wife’s depression and his unsuccessful applications for promotion) but did contribute to his illness.
21. In Oakes v Minister for the Civil Service [2003] EWHC 3314 (Ch) it was held that Rule 11.3(i) was to be construed on the basis that “solely” also qualified the second limb, such that it was to be read as “or solely arises from an activity reasonably incidental to the duty”.
22. There is a precedent (see my predecessor’s determination in case reference number M00984) that the decision as to whether a member has suffered a qualifying injury can be revisited.  But recovery of TIB (and sick pay) paid to Mr Monksummers will not be sought. 
23. The remark referred to was unfortunate but was made in 2000 by someone who had no dealings with or influence over the decision in 2003 that Mr Monksummers now challenges.

CONCLUSIONS
24. To clear up one point first, there was some argument as to whether section 11.3(i) as set out above (which came into force with effect from 1 April 1997) or an earlier version (which required the injury to be “directly” rather than “solely” attributable to the nature of the duty) applies.  Section 11.3(i) as set out above was in force at the time Mr Monksummers made his application for PIB and so applies.
25. The question which arose was whether Mr Monksummers satisfied the eligibility test in section 11.3(i).  That is a two limb test.  Mr Monksummers’ application was rejected on the basis that he did not satisfy the first element in that his injury was not considered to be solely attributable to the nature of his official duty.
26. I cannot intervene if the decision maker has asked himself the correct questions, directed himself correctly in law, have taken into account all relevant but no irrelevant, irrational or improper factors, and if the decision is not one that no reasonable decision maker properly directing himself could have reached (that is, it is not perverse).

27. I make no criticism of the Prison Service and CSP for reconsidering whether Mr Monksummers had suffered a qualifying injury.  Simply because he had been granted TIB would not justify a decision to grant PIB if the basis on which TIB was granted was wrong.

28. But the statement by the Prison Service in its letter dated 31 March 2003 that there was no indication that Mr Monksummers’ illness was work related was plainly wrong: whilst the weight to be attached to particular evidence is a matter for the decision maker, evidence that Mr Monksummers’ illness and his work were connected clearly existed: Mr Monksummers’ GP and his Consultant Psychiatrist had referred to work related stress and BMI had gone so far as to say that Mr Monksummers’ then illness (from which BMI anticipated Mr Monksummers would recover although in the event he did not) should be regarded as solely attributable to his employment.  Further, Mr Monksummers had already been granted TIB.
29. Even if Mr Monksummers’ illness was not solely attributable to the nature of his duties (and I have found flawed the respondents’ conclusion that it was not) that does not automatically mean that his illness cannot solely arise from an activity reasonably incidental to the duty.  It seems to me at least arguable that some of the factors mentioned by Mr Monksummers (such as applying for promotion and accommodation difficulties although perhaps not, by virtue of section 11.4(i) his commute to work) would fall into that category.  I can see no evidence that the second limb of section 11.3(i) was ever considered.
30. I consider the decision making process was flawed.  The decision should be taken again.
DIRECTION
31. I direct the Prison Service and CSP within 28 days of my Determination to reconsider Mr Monksummers’ application for PIB.
TONY KING

Pensions Ombudsman

8 July 2008 
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