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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr. B Albinson

	Scheme
	:
	Equitable Life Assurance Society – policy no R0129425

	Respondents
	:
	Equitable Life Assurance Society (Equitable)


Subject

Mr Albinson’s complaint (as originally expressed) is that Equitable should not have applied a market value adjustment on transferring his benefits to Standard Life.  He said that Equitable had provided reassurance that there would not be any penalties and yet they proceeded with the transfer without informing him of that a market value adjustment had been applied. 
The Ombudsman’s determination and short reasons

The complaint should be upheld because Equitable:

· provided an inaccurate estimate,

· made payment even though the actual sum due differed significantly from the estimate,

· delayed the payment of the sum due, and

· provided inaccurate explanations of what had happened.

DETAILED DETERMINATION

Material Facts
1. Mr Albinson had a non-profit policy which was designed to provide an income for life (payable at the specified retirement date). There is no contractual provision for a fund value or the right to transfer to another provider. His normal retirement date was 10 August 2006. 

2. On 18 August 2006, Equitable quoted to Mr Albinson the maturity value of the policy as £93,749.86 (it was expressly not guaranteed to apply at any time in the future). The letter also explained that there was an option to transfer to another registered pension scheme.

3. Mr Albinson decided to take his pension in the form of income drawdown rather than an annuity.  He was doing so through an arrangement with Hargreaves Lansdown.  For technical reasons it was necessary for Mr Albinson to transfer the Equitable Life policy value to a Standard Life personal pension first.  Hargreaves Lansdown were to arrange this on an “execution only” basis.

4. Before the transfer Hargreaves Lansdown asked Equitable whether the transfer value would differ from the maturity value quoted. They were told that no financial adjustment would be made to a non-profit policy.

5. Mr Albinson signed a transfer form that said “I irrevocably and unconditionally agree that payment of the value under the Policy by you shall constitute a full and final discharge and settlement of all claims, arising out of or in relation to the retirement benefits under the policy.”

6. The completed forms were received by Equitable Life on 10 November and the transfer was processed on 28 November. The processing took longer than it might otherwise have done because a manual calculation was necessary.  There was what Equitable have described as an “oversight” which meant that a cheque was not issued until 4 December. 

7. The cheque was for £79,687.38 and Equitable Life wrote to Mr Albinson on 5 December telling him this. 

8. There then followed correspondence and a formal complaint during which Equitable said that the reason for the difference was that Mr Albinson had not taken the open market option originally quoted as £93,749.86 but had taken a transfer value to another scheme.  This transfer value was initially said to be subject to a market value adjustment, which explained the difference.  Later it was described as a surrender value.

9. In February 2008 Equitable explained to my office what had really happened.  In short, there was no difference between the open market option and a transfer value on this kind policy.  The surrender value was payable whether Mr Albinson bought an annuity from another provider, transferred or transferred into a personal pension - for income drawdown or not.  The figure that was shown as the open market option was simply calculated on the wrong basis.

10. Equitable have offered Mr Albinson £150 for distress and inconvenience. Also they have offered to contact Standard Life to see if the delay in processing the transfer caused a loss.  However, :

· they say that the value of £93,749.86 was not guaranteed, and

· they point to the declaration on the transfer form as limiting their liability.  

Conclusions
11. I do not think that Equitable can be suggesting that the declaration included on the form that Mr Albinson signed can prevent him from complaining to me.  It plainly is intended to prevent him from claiming for benefits under the policy after a surrender value has been paid.  That, in my judgment, is all that it does.  It does not prevent him from making a quite separate claim that in dealing with the surrender value there has been maladministration that has caused him a loss separate from strict entitlement.

12. The incorrectly quoted surrender value was not guaranteed.  But Mr Albinson was entitled to rely on the figure actually payable being consistent with the illustrative figure (for example, by fluctuating in accordance with market conditions).  

13. I find that there was maladministration by Equitable in quoting an incorrect surrender value.  That maladministration was compounded by the wrong explanations of the cause of the variation in the actual figure paid.  Indeed if Equitable had realised what had happened, they ought not to have paid the sum at all. There was further maladministration in the delay in making the payment.

14. Mr Albinson has, however, received the correct payment (albeit late).  To decide if he has suffered a loss I have to consider what he would have done if he had been told the correct figure.  On that point he has said two pertinent things.

15. First he has said that because the total sum was below the usual figure of £100,000 below which income drawdown is often considered viable, he would have considered an annuity in preference.

16. Second he has said that he would not have bought an annuity from Equitable, given their particular situation.

17. Taken together that means that Mr Albinson might have decided to buy an annuity from another provider with the surrender value actually paid.  I have considered whether he should now be put in the position that he would have been in if he had done that.  However, since in practice he has not bought an annuity since discovering that the figure was lower than expected, even though he could have, I cannot say that on the balance of probabilities he would have bought an annuity at the start.  (It is also quite possible that Mr Albinson has not suffered a loss anyway - a comparison would have to be carried out between income actually taken and annuity income, taking residual value into account).

18. So in relation to the reduction in the expected surrender value I can only find that Mr Albinson has suffered disappointment and inconvenience.  That inconvenience has been exacerbated by the inadequate and misleading explanations that he and Hargreaves Lansdown were initially given.

19. As far as the delay in payment is concerned, I consider that it is now too late and unnecessarily complicated to establish what investment loss was caused.  I shall make a direction for the payment of interest instead.

20. For the reasons given above, and to the extent described, the complaint is upheld against Equitable.

Directions
21. Within 28 days of this determination Equitable are to:

· pay to a pension arrangement nominated by Mr Albinson simple interest on £79,687.38 at the rate for the time being quoted by the reference banks for the period 24 November 2006 to 4 December 2006 plus simple interest on the interest so calculated, at the rate for the time being quoted by the reference banks for the period 4 December to the date of payment;
· pay Mr Albinson £400 to compensate him for the disappointment of discovering the true surrender value of the policy and the inconvenience of having to pursue the matter in the face of wrong explanations of what had happened. 

TONY KING
Pensions Ombudsman
25 September 2008
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