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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs A E Hitchmough FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Barclays Bank UK Retirement Fund (the Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	Barclays Bank plc (the employer)


MATTERS FOR DETERMINATION
1. Mrs Hitchmough’s complaint is that Barclays Bank plc (the Bank) refused her an ill health pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. Mrs Hitchmough was employed by the Bank and was a member of the Scheme.  She was on sick leave following a hysterectomy in August 2003.  She returned to work in October 2003 and went on sick leave again in February 2004.  On 16 February 2005 the Bank dismissed Mrs Hitchmough on the grounds of capability.  She was 51.  The Bank told Mrs Hitchmough that it considered her illness to be temporary, and therefore she did not qualify for an ill health pension.
4. Scheme Rule B6.1 stated:
“If, after consulting its medical adviser, the Bank considers that an Active 1964 Member is unable to work (whether for his or her employer or any other employer) by reason of physical or mental incapacity or infirmity or has thereby suffered a substantial loss of earning capacity and is likely to remain so unable or suffering such loss, the Bank may at its discretion direct the Trustees to grant such Active 1964 Member an ill health early retirement pension.”

5. The Bank’s medical adviser, AXA PPP Healthcare, obtained the following medical reports:
· On 18 March 2004 Dr Booth stated that she suffered from tenosynovitis, upper limb problems and low back pain.  An MRI scan had revealed lateral root stenosis and Mrs Hitchmough had seen a consultant orthopaedic surgeon, who had arranged physiotherapy for her.  Mrs Hitchmough had had a hysterectomy in 2003.
· On 8 July 2004 Mr Kellerman, a consultant neurosurgeon, said that Mrs Hitchmough’s condition was getting “worse and worse.”  She had continuous back pain with intermittent very severe sharp pain.

· On 10 July 2004 Mr Dowell, a consultant orthopaedic surgeon, said that Mrs Hitchmough had had a facet joint block which had not helped her.  Mrs Hitchmough was in a lot of pain and was receiving physiotherapy and acupuncture.

· On 20 October 2004 Mr Kellerman stated that there was “no quick fix” for Mrs Hitchmough’s health problems.  She was still in a great deal of pain.  Proper pain relief needed to be organised, she had to give up smoking and take low impact exercise.  Mr Kellerman had given Mrs Hitchmough a paravertebral injection.  He said that the long term prognosis was good, although it was difficult to predict when Mrs Hitchmough could return to work.
· On 30 November 2004 Dr Booth said that Mrs Hitchmough could now walk five miles a day, but there was no improvement in her pain; he noted that during the consultation Mrs Hitchmough spent half the time standing and shuffling from one foot to another.  The GP said that Mrs Hitchmough’s rotation and side flexion had deteriorated and she was also getting pain from tennis elbow.  The GP considered that, based on 22 years experience seeing patients with similar levels of back pain, Mrs Hitchmough needed to retire on ill health grounds.

· On 24 January 2005 Mr Kellerman said that the best way forward was for Mrs Hitchmough to be put on a pain management programme.  He considered that Mrs Hitchmough’s back complaint was “manageable if put in the right context and she is given correct advice and support.”  Mr Kellerman said that he could not go so far as to say that Mrs Hitchmough’s condition was permanent, as such problems nearly always resolved themselves with time if there was no underlying pathology.
6.
Dr Tellam, an AXA PPP occupational physician, reviewed the medical reports and on 14 December 2004 he told the Bank that he did not foresee Mrs Hitchmough returning to work “either now or in the foreseeable future.”  (AXA PPP has explained that it uses the phrase “foreseeable future” to mean the next 12 months.)  Dr Thomas, an AXA PPP consultant occupational physician, said on 26 January 2005 that given Mr Kellerman’s latest opinion, which was that Mrs Hitchmough’s condition was manageable, she could not be said to have a permanent or substantial loss of earning capability.
7.
Mrs Hitchmough asked the Bank to review its decision not to grant her an ill health pension.  Mrs Hitchmough asked if her tenosynovitis and  tennis elbow had been taken into account.  The Bank asked Dr O’Brien, an AXA PPP occupational physician, to review the medical evidence.  Dr O’Brien saw no good reason to disregard Mr Kellerman’s final report, which was optimistic in tone.  Dr O’Brien said that there was no mention of tenosynovitis in the reports and Mrs Hitchmough did not have arthritis, but if she had severe arthritis Dr Thomas might have given a different opinion.  However, there was no evidence of any degenerative changes in the MRI scan.  Dr O’Brien said that the “gold standard” of evidence was available, ie reports from a consultant orthopaedic surgeon and a consultant neurosurgeon, and an MRI scan.  Having reviewed these, Dr O’Brien considered that Mrs Hitchmough’s illness did not satisfy the Scheme’s criteria for an ill health pension.  The Bank confirmed to Mrs Hitchmough that its decision stood.
SUBMISSIONS
8.
Mrs Hitchmough says:

· She meets the scheme’s criteria for an ill health pension.  She suffers from constant back pain and has arthritis.  She is unable to do any work.
· She has submitted reports from Dr Mendis, a consultant in pain management who has been treating her since October 2005.  Dr Mendis stated that the various treatments had not worked, and Mrs Hitchmough’s pain interrupted her sleep and made housework very difficult.  Dr Mendis diagnosed mechanical low back pain with facet joint hypertrophy.  He had performed a lumbar epidural and radio frequency lesioning, to try and lessen Mrs Hitchmough’s pain.
· Mr Kellerman’s optimism about her long term prognosis flew in the face of all the other medical evidence.

· AXA PPP disregarded her tenosynovitis and arthritis.  Stenosis is a form of arthritis.

9.
The Bank says:
· It had to take a decision when Mrs Hitchmough left service, as to whether she met the Scheme’s criteria for an ill health pension.  It abided by the Scheme Rules and consulted its medical adviser.
· It accepts that Mrs Hitchmough suffers from ill health, but there is no evidence that her ill health is such as to qualify for an ill health pension.

· The doctors who submitted medical reports were not told the Scheme’s ill health criteria.  They were asked simply to report on Mrs Hitchmough’s state of health and treatment.  AXA PPP was familiar with the Scheme’s criteria and was therefore able to interpret the medical reports for the Bank.

· The weight of the medical evidence considered by the Bank was that Mrs Hitchmough did not qualify for an ill health pension.

CONCLUSIONS
10.
I cannot intervene if the Bank has asked itself the correct questions, directed itself correctly in law, has not taken into account irrelevant, irrational or improper factors, and the decision is one that no reasonable body properly directing itself could have reached (that is, it is not perverse).

11.
Scheme Rule B6.1 required the Bank to consult its medical adviser before making a decision.  The bank did so, and the reports obtained by AXA PPP indicated that Mrs Hitchmough suffered from serious health problems, but the weight of the expert evidence was that Mrs Hitchmough’s conditions were manageable and the long term prognosis was good.  Mrs Hitchmough had 9 years to go to normal retirement date, and given the medical evidence and Dr Thomas’s opinion, I cannot see that the Bank’s decision was in any way at odds with the requirements set out in the preceding paragraph.
12.
A definition of stenosis is “an abnormal narrowing of a duct or canal.”  So it is difficult for me to accept that Mrs Hitchmough’s argument that stenosis is a form of arthritis, which is defined “as a painful condition of joints and bones.”  It is of concern that Dr O’Brien found no mention of tenosynovitis in the reports, because Mrs Hitchmough’s GP mentioned it, but given the amount of expert evidence available I an unable to conclude that Dr O’Brien’s conclusions, or the Bank’s subsequent confirmation of its decision, should be interfered with.
13.
Scheme Rule B.6 relates to active members, that is members working for the Bank.  The Bank therefore needed to take a decision based on Mrs Hitchmough’s state of health when she left service.  Her health may have subsequently deteriorated, but she is no longer an active member of the Scheme and therefore that cannot be taken into account.

14.
Whilst I sympathise with Mrs Hitchmough, I do not uphold her complaint.

TONY KING

Pensions Ombudsman

21 August 2008
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