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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R T Neilson

	Scheme
	:
	Principal Civil Service Pension Scheme

	Respondent
	:
	Government Car and Despatch Agency (the Agency)


Matters to be determined
Mr Neilson says the Agency wrongly refused him ill health early retirement from the Scheme.

The Ombudsman’s determination and short reasons

The complaint should be upheld.  The Agency had no powers under the Rules of the Scheme to refuse Mr Neilson medical retirement once a medical retirement certificate had been issued by the Scheme’s appointed medical adviser. 
DETAILED DETERMINATION

Material Facts
1. Mr Neilson, a Ministerial Driver with the Agency, suffered back pains after lifting a box in the course of his duties on 2 November 2001 and became absent from work from 12 November 2001 onwards.  He decided to pursue a personal injury claim about the accident against the Agency through the courts.

2. On 30 April 2002, the Agency requested an appointed occupational health service provider of the Scheme (the Medical Adviser) to consider whether Mr Neilson met the criteria required for ill health early retirement.  “Retirement on medical grounds” is provided by Rule 3.4 of the Rules of the Scheme and is defined in Rule 1.12 as  means:
“… retirement from the Civil Service with a medical certificate acceptable to the Minister, which states that the person concerned is prevented by ill health from discharging his duties, and that his ill health is likely to be permanent."

“The Minister” is defined in Rule 1.13g as means:

“… the Minister of the Civil Service” 

3. The application resulted in the Medical Adviser providing the Agency with a Medical Statement of Refusal on 9 January 2003 with the advice that there was no evidence of Mr Neilson’s permanent incapacity.

4. An application and subsequent appeal made by Mr Neilson for Injury Benefit under the Scheme also resulted in Medical Statement of Refusal’s from the Medical Adviser on 5 July 2002 and 21 January 2003, respectively.

5. The Agency says that an employee reported seeing Mr Neilson doing some building work and because of this and the ongoing legal action relating to the personal injury claim, he was subject to covert video surveillance on 20 August 2003 and 1 September 2003.
6. Mr Neilson was examined by a Consultant Orthopaedic Surgeon on 11 November 2003 for the personal injury claim in paragraph 1 above.  In a medical report of 12 November 2003, the Consultant Orthopaedic Surgeon concluded that Mr Neilson had ongoing problems with his neck and right arm at the time of the accident on 2 November 2001, and had suffered an exacerbation of back pain and sciatica for which he was vulnerable after previous disc prolapses that had required surgery in 1993 and 1994.

7. In reply to a number of questions later asked by Mr Neilson’s solicitors on 4 February 2004, the Consultant Orthopaedic Surgeon said:

“I confirm that it was my view that if he and not had neck and arm symptoms, Mr Neilson would still be unable to carry out his ministerial driving work because it not only [involved] a lot of driving but also lifting and carrying.  However, I thought that he would be able to do a job avoiding heavy lifting and driving long distances.  Additionally, I was quite happy to accept that the combined effect of his back, shoulder, arm, leg and neck symptoms were such that he was not suited for any work that involved heavy lifting and driving, although he himself opined that in the future he hoped to do “a little job” – whatever that might mean.”
8. A second application by the Agency for Mr Neilson’s medical retirement from the Scheme was made to the Medical Adviser on 14 November 2003.  He was examined on 27 November 2003 by another doctor of the Medical Adviser, who also said in a letter to the Agency of 3 December 2003, that there was no evidence of permanent incapacity but that a medical report was first to be obtained from a Consultant Neurosurgeon of the Department of Neurosurgery at the hospital Mr Neilson was attending.  In a medical report of 10 December 2003, the Consultant Neurosurgeon said:

“As regards prognosis and future working life, these clearly depend upon the severity of his symptoms and his perception of them rather than any external opinion.  However, given his long history of low back problems, pervious surgery and current symptoms I think it extremely unlikely that he will ever feel ready to return to his previous duties.”

9. The Medical Adviser confirmed to the Agency the previous opinion that there was no evidence of permanent incapacity and provided a Medical Statement of Refusal for the second application for Mr Neilson’s medical retirement.

10. In a meeting with the Agency on 6 February 2004, Mr Neilson was informed that he was to be dismissed from his employment with effect from 7 May 2004.

11. On 4, 5 and 6 March 2004, Mr Neilson was subject to further covert video surveillance.

12. Mr Neilson appealed against the Agency’s refusal of the second medical retirement application on 30 March 2004 and provided additional medical evidence to support his appeal.  In a medical report dated 10 March 2004, his General Practitioner said:

“Mr Neilson is currently unable to perform the duties of his job due to chronic low back pain. …

I can confirm that this is a permanent problem … Mr Neilson does suffer a significant degree of disability and is unable to perform many of the activities of daily living as a result of this.”

And in a medical report dated 11 March 2004, a Consultant Rheumatologist said:

 “Mr Neilson is a long-standing patient of mine.  As you are aware, he has had a long history of back trouble with a prolapsed intervertebral disc originally in 1978.  I first saw him in 1993, following which he had a lumbar discectomy performed, with good relief of his left-sided sciatica, but he required further surgery the following year.  …

I have seen him again today.  He remains extremely stiff in the spine, though this is partly non-organic due to fear of movement.  There are nevertheless objective signs of long-standing nerve damage with some wasting in the left leg and absent ankle jerk.

…. certainly at present his physical state is not compatible with continuing work in a driving capacity.

There may be some other avenues open to us in terms of improving his spinal mobility and his pain levels.  He has just been started on Gabapentin and if necessary, a referral to a chronic pain management clinic will be made.  However, if his current level of symptoms does not change, I cannot see any alternative but to considering permanent retirement from his current type of work on health grounds.”
13. In a letter to the Agency dated 15 April 2004, a Specialist Registrar in Occupational Medicine of the Medical Adviser said:

“… I note that Mr Neilson has had two surgical operations on his back, but these have not provided lasting relief from the pain.  The various medical reports are consistent in indicating that Mr Neilson had significant back stiffness and pain which limit his ability to sit for prolonged periods of time, amongst other things.  It would also appear that Mr Neilson has significant negative psychological perceptions of the degree of his pain.  The surgeon has advised that further invasive treatment would be unlikely to have a beneficial effect.  Although, further treatment options are available, these are likely to have a limited effect given this gentleman’s long history of back pain and negative perceptions of his functional ability and pain levels.

On the balance of probabilities and taking into account the evidence provided in the medical literature, this gentleman is most unlikely to return to his duties as a Driver.  I would accept that Mr Neilson has a permanent incapacity that would render him permanently incapable of performing the duties of his role, as a Driver, until his normal retirement date.  I would advise that ill health retirement would be appropriate in this case.”

A Medical Retirement Certificate for Mr Neilson was provided with the above letter.

14. In a letter to the Medical Adviser dated 3 June 2004, the Agency said:

“I refer to your letter of 15th April and Medical Retirement Certificate regarding Mr. R Neilson.

You issued the certificate on appeal based solely upon information provided to you at the time.

…

Mr. Neilson is in the throws [sic] of litigation against us for negligence over duty of care following his alleged industrial injury which has preceded these matters.  Counsel for the Treasury Solicitor’s had requested surveillance on Mr. Neilson.

The surveillance shows him without restriction getting in an out of a car, hoping [sic] over a small wall to a bottle bank and stretching to place items into the containers.  It also shows him standing around talking with others with free movement.  The videos have not been disclosed as yet to the other side and it is the intention of Treasury Solicitor’s to have him medically examined by an expert in the field.

In view of this litigation and video evidence we are considering our position with the view to not accepting your report as it stands.  In the light of this new evidence and update you may wish to reconsider your decision or make comment before we make a final decision whether or not to change his dismissal in favour of medical retirement.”
15. The Medical Adviser replied to the Agency on 14 June 2004 and said:

“The decision about ill-health retirement was based on contemporaneous medical evidence provided by a number of doctors looking after Mr Neilson.  I do not feel that the activities which Mr Neilson performs, and which were captured by the surveillance camera, would change my medical opinion with regard to ill-health retirement.  I have discussed this case with a pension scheme signatory who concurs with my opinion.”
16. In a letter to Mr Neilson’s trade union, which had asked for an update of his medical appeal, dated 24 September 2004, the Agency said:

“The issue is clouded by information we have received and Mr. Neilson’s appeal against his dismissal, which resulted in some follow up work and us taking legal advice.  I am sure you will understand it is difficult for us at this stage to separate Mr. Neilson [’s] legal action from any revised management decision regarding his dismissal.

You will be aware that [the Medical Adviser] gave their opinion in good faith and solely based on information provided and did not include a medical examination.

Once legal proceedings are issued by your side, it is our intention to have him medically examined by an expert including reviewing all other medical reports and his declared pre-existing medical condition.”

17. Mr Neilson was examined on 23 June 2005 by an independent Consultant Orthopaedic Surgeon (the Second Surgeon) for Treasury Solicitors acting on behalf of the Agency with the personal injury claim.  On 1 July 2005, the Second Surgeon reviewed the medical records of Mr Neilson’s General Practitioner, the Agency and the Medical Adviser’s occupational health records, the first Consultant Orthopaedic Surgeon’s medical report of 12 November 2003, a Statement (assumed to have been a statement of Mr Neilson) and the video surveillance evidence.

18. In a medical report of 5 July 2005, the Second Surgeon said:

“I am concerned with the orthopaedic assessment in relation to Mr Neilson’s claim as to how his low back pain related disability. …

… having seen the video films I feel uncomfortable.  Mr Neilson I think has been disingenuous both with myself and with [the first Consultant Orthopaedic Surgeon].

Whatever symptoms and difficulties Mr Neilson may have been having with his back and neck, those symptoms clearly are not now inhibiting … I fail to see on the basis of the filming, why Mr Neilson should not be back at his work or at least doing light driving.”

19. On 19 August 2005, Mr Neilson’s solicitors provided the first Consultant Orthopaedic Surgeon with Mr Neilson’s up to date medical records.  In a medical report dated 8 September 2005, having first made some comment on the content of the Second Surgeon’s medical report of 5 July 2005, the first Consultant Orthopaedic Surgeon said:

“I note that Mr Neilson was offered work as a security man, … I felt when I saw him in November 2003 that he was unsuitable for doing any heavy work.  I did not review him in terms of working as an agency security man but I think this is the sort of job he could probably do.

Overall I think [the Second Surgeon] probably quite understandably has been swayed by what he has seen on video and I have to agree with him that if the video shows him being physically active at a time when he is complaining of ongoing symptoms, this would suggest that he is exaggerating the facts of his ongoing back and neck pain.

I am quite happy to talk to [the Second Surgeon] as soon as I have had a chance to review the video.”

20. After reviewing the video evidence, in a letter to the solicitors of 2 November 20005, the first Consultant Orthopaedic Surgeon said:

“The DVD shows him to be very active, he is walking and he walks with a normal gait, I saw him bending, turning and moving his arms without any problems.

The video however didn’t show me anything that was inconsistent with my clinical examination, however it does reveal my view that there is no reason Mr Neilson should not be working at the time of the video recording, however I think he should avoid heavy lifting and prolonged driving which he has stated quite reasonably exacerbates his symptoms.”

21. In a Witness Statement for the personal injury legal proceedings, dated 14 December 2005, Mr Neilson stated that:

“As of 7th November 2005, I have now secured a part time job. … I work as a driver.  I drive a mini bus for children with learning difficulties.  I have an escort.  I work 1 ½ hours in the morning and 1 ½ hours in the evening.  I have an escort who deals with the four children who have special needs.  The salary that I earn for the job is between £60 - £75.00 depending on how many runs I do.  This is the level of salary that I can receive without losing my entitlement to Incapacity Benefit.

In my new job, I do short spells of driving which suits my back.  I do no more than 15 hours per week.  The job is only available in the school term.  There is no payment for non-school term weeks.

I am doing the job as I was becoming depressed as a result of remaining at home.  It is also an addition to the family finances which have been severely stretched in my current situation.”
22. Settlement of the personal injury claim was reached out of court.  The terms of the settlement agreement included that Mr Neilson would have the benefit of any appeal made to the Compensation Recovery Unit about the recovery of incapacity and industrial disablement benefit that related to the accident of 2 November 2001.

23. In a letter to Mr Neilson’s trade union of 26 June 2006, the Agency said:

“Following the settlement of [Mr Neilson’s] action, management have now had the opportunity to review the file, including issues around deployment, the expert medical reports and his known activities.

In conclusion the decision not to grant him ill health retirement remains the same.”

24. Rule 3.7 of the Rules of the Scheme, under the heading of “Retirements and Death Benefits”, is as follows:

“(i) 
This rule applies where in any case of retirement on medical grounds a civil servant has:

(a) made a false declaration about his health; or

(b) deliberately suppressed a material fact.

(ii) In the circumstances set out in sub-paragraphs (i)(a) or (b), the Minister may:

(a) cease paying the pension;

(b) withhold the whole or part of the pension; or

(c) recover any payment made.”

Submissions

25. The Agency says:

· At the dismissal meeting of 6 February 2004, Mr Neilson had refused redeployment on the grounds that he was unable to do any work whatsoever.
· The Medical Adviser had not examined Mr Neilson in April 2004 and did not want to review the surveillance evidence.
· The video evidence eventually led to Mr Neilson disclosing he had another driving job.
· On final review, the Agency felt unable and duty bound not to offer Mr Neilson ill health early retirement from the Scheme;

· In deciding the weight that should have been given to the medical evidence, the Agency deferred to:

(i) the Medical Adviser’s refusal of 9 January 2004;

(ii) the Medical Adviser’s acceptance on appeal of Mr Neilson’s medical retirement of 15 April 2004, but which had not included a medical examination or review of the video evidence;

(iii) the first Consultant Orthopaedic Surgeon’s opinion in the medical report of 8 September 2005 that Mr Neilson could probably have done a security job and had exaggerated his medical condition; and

(iv) the Second Surgeon’s opinion in his medical report of 5 July 2005 that Mr Neilson had been disingenuous and should have been back at work. 
· Mr Neilson is known to have exaggerated his medical condition in relation to his mobility and fitness for work.

· He has admitted to continue working as a professional driver, the same profession he was medically retired from, because no adjustments under the Disability Discrimination Act or redeployment would alter his mind set about incapacity.

· Following the settlement of his personal injury claim, he successfully appealed for lower refund of state benefits, which enabled him to avoid the payment back of a substantial sum from his settlement.

· It is clear to the Agency that he maximises his condition up or down to suit his aims.

· The Agency feels that it has acted fairly, balancing all matters, in accordance with these set of circumstances by applying employment law and the Scheme rules to the matter of the reason for his termination of employment contract, a matter that the Agency believes is for it to decide. 

26. Mr Neilson says:

· He denies the allegation of doing any building work; 

· Mention is made of him being offered a security job by the Agency but only a receptionist’s job was loosely discussed at the dismissal meeting of 6 February 2005.
· Medical clearance for the part time driving job was provided by his General Practitioner with whom he had spoken at length and who was quite happy for him to try the job, and said “It is only you and you alone that can determine whether or not you are comfortable about doing the job, try it.”

Conclusions
27. Rule 1.12 of the Rules of the Scheme provides for the retirement of a member on medical grounds under Rule 3.4 if a medical certificate acceptable to the Minister is obtained.
28. I cannot see anything that gave the Agency an over-riding power to decide whether Mr Neilson received his pension or not.  Retirement could be at the instigation of either party and if there was a Medical Retirement Certificate the pension was payable.  I recognise that the Agency had strong doubts as to whether the certificate was appropriate in the circumstances – but they were not in a position to revoke it or ignore it.

29. The Agency’s view that they can, as an employment matter in some way separate from the Scheme, decide whether to grant retirement or not has the effect of creating a discretion which, under the Rules, they do not have.

30. There is, however power under Rule 3.7 for the Minister for the Civil Service to stop paying a pension and recover past payments where the claim is in effect fraudulent. 
31. Any suspicions that the Agency may have had about the possible honesty of Mr Neilson’s claim for medical retirement should have been notified to the Minister under Rule 3.7 and the matter could have been dealt with by the Minister accordingly.  It remains a matter for the Minister to decide whether steps should be taken under Rule 3.7 in view of my direction below that the pension should be put into payment.
32. The Agency’s failure was maladministration and I uphold the complaint.

Directions

33. I direct that, forthwith, the Agency shall:

· instruct the Scheme’s pensions provider to pay to Mr Neilson his retirement benefits in accordance with Rule 3.4 of the Rules of the Scheme, backdated to 15 April 2004, the date of the Medical Retirement Certificate; and
· pay to Mr Neilson simple interest, calculated at the base rate being quoted by the reference banks from time to time, on his lump sum benefit in the sub-paragraph above from 15 April 2004, and on the arrears of monthly payments of pension from the monthly due dates, to the date of actual payment.
TONY KING

Pensions Ombudsman

4 September 2008
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