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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr T Maughan

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondents
	:
	Cumbria County Council (Cumbria)


Subject
Mr Maughan says that he was unfairly denied an ill health early retirement pension by Cumbria.
The Ombudsman’s determination and short reasons

The complaint cannot be upheld because when considering Mr Maughan’s application, Cumbria have asked themselves the right questions, taken into account all relevant matters and ignored irrelevant matters, and obtained a certificate from an independent registered medical practitioner as required under the regulations.

DETAILED DETERMINATION
Relevant provisions of the Scheme

1. The relevant provisions in force at the time of the events to which the complaint relates were contained in the Local Government Pension Scheme Regulations 1997 (1997 Regulations). Under Regulation 31(6), if a member who had left local government employment before he was entitled to his retirement benefits became, permanently incapable of effectively discharging his duties as a result of ill-health or infirmity of mind or body he could elect to receive immediate payment of his retirement benefits. However, regulation 97 added that, before making a decision of a member’s entitlement under regulation 31, the employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the  member was permanently incapable of effectively discharging the duties of his employment because of ill health or infirmity of mind or body.      
Material Facts
2. Mr Maughan worked for Cumbria until 1 April 1999 when his contract of employment was transferred under TUPE Regulations to Tarmac (subsequently Carillion). Following the transfer, Mr Maughan became entitled to deferred pension benefits in the Scheme.
3. On 19 April 2002 Mr Maughan suffered a hypertensive crisis and cerebrovascular event described variously as a stroke, TIA and thunderclap headache. Mr Maughan did not return to work and was awarded an ill health early retirement pension under the Carillion Pension Scheme with effect from 16 May 2003.

4. On 19 January 2003, he wrote to Cumbria requesting that his deferred benefits under Scheme be put into payment early on the grounds of ill health.

5. Mr Maughan was referred to an independent registered medical practitioner (Dr D Trafford) to assess his fitness for work, and he was interviewed on 18 March 2003. Notes made at the time show that Mr Maughan considered that his job with Cumbria was 75% office based, whilst the Carillion job involved much more travelling.
6. Dr Trafford wrote to Mr Maughan’s GP asking for a report on his illness, relevant past history, and information from the hospital regarding his problem and its after effects.

7. The GP replied on 4 April 2003 as follows:
· Mr Maughan had suffered what sounded like a Transient Ischemic Attack (TIA) about 12 months ago and had not worked since;
· it was a “works doctor” who had recommended that he gave up work;
· Mr Maughan’s main problem was loss of confidence and motivation and he hoped that long term anti-depressants would remedy the situation;
· MRI brain scan was normal; and
· it was uncertain whether he fell into the category of mood change following a possible stroke, or depression that had so far been unresponsive to anti-depressants.
8. Dr Trafford received a copy of the Council’s Highways Supervisor job profile (June 2001) from Cumbria on 2 May 2003. 

9. In his report to Cumbria dated 22 May 2003 Dr Trafford stated that:

“In my opinion the work described…is quite different from that which he was undertaking with Carillion. I feel that he needs further psychiatric or psychological assessment and treatment, as his major problem would now seem to be loss of confidence. It is just possible that this is as a result of the illness he suffered but we would not know that without further detailed assessments and attempts at treatment.
I think it fairly clear that for his post with Carillion he would not be able to continue since it involved a lot more physical activity and manual work, but the information given to me by himself and yourselves about his post with the Council would seem to have been very different and I do not think at the present time we can certify permanent incapacity.”
10. The Head of Construction at Cumbria compared Mr Maughan’s job descriptions with both Cumbria and Carillion and prepared a summary of the differences on 23 July 2003. He wrote that he felt that in principle there were very similar management arrangements with marginal differences on the periphery of the main accountabilities and tasks.

11. Dr Trafford acknowledged receipt of the two job descriptions and the Head of Construction’s comments, but said that the way that Mr Maughan had described it to him, there was considerably more physical activity in the Carillion job than in the work that he undertook for Cumbria. He agreed to write to the doctor who had reviewed Mr Maughan for Carillion.
12. The response from Carillion consisted of a copy of a letter from their Occupational Health Adviser dated 6 February 2003, which said that in his opinion Mr Maughan was currently unfit to resume his normal duties as a Highways Supervisor. The Occupational Health Adviser added that there may be some further slow improvement in his symptoms over a period of 2 years from the original event which may make him fit for light duties – essentially office or depot based work.
13. Dr Trafford reviewed Mr Maughan again on 25 November 2003. His notes taken at the time indicate that Mr Maughan now considered his job with Carillion to be the same as that with Cumbria. In his report to Cumbria, dated 28 November, Dr Trafford said that there had been no progress on further assessments or treatment and the position remained the same. He was not convinced that Mr Maughan was physically incapacitated to the state where he could not have undertaken his previous role with Cumbria.
14. Dr Trafford then obtained a report from Dr D P Davies the Consultant Physician who had originally attended Mr Maughan when he was admitted to hospital in 2002. Dr Davies said that he recalled Mr Maughan being admitted to hospital with a thunderclap headache in April 2002. CT scan and MRI scan were normal. He noted that subsequently Mr Maughan had been having trouble with his blood pressure. His current non-specific symptoms were tiredness, lack of energy and poor concentration. He had difficulty sleeping and was afraid that the headache might reoccur and he did not know how he would cope with it.
15. Dr Trafford found that there was no evidence of a significant underlying medical problem He felt that Mr Maughan needed psychological assistance. He completed a Regulation 97 Certificate on 27 July 2004 stating that in his opinion, Mr Maughan was not permanently incapable of discharging efficiently the duties of his former employment.
16. Mr Maughan instigated IDRP stage one in April 2005, but his complaint was rejected by the appointed person on 21 June 2005, who said that had no reason to dispute the medical practitioner’s findings.

17. At IDRP stage two the decision maker said that it had been confirmed that the Resource Manager profile had been sent to Dr Trafford for his assessment and that the doctor had sought information from Mr Maughan’s GP and specialist. There was therefore no basis for further consideration of his application.
Submissions   
18. Mr Maughan submits that:

· on transfer to Carillion he had exactly the same job, the only difference was that post transfer he had to cover a larger geographical area with proportionately more travelling involved;
· he does not believe he was asked by Dr Trafford if the two jobs were the same; he was on medication at the time, and if asked, did not intend to suggest that they were different;
· he had done the same job but for different companies, and argues that if one company’s independent health doctor (not a “works doctor” as his GP described it) says “you cannot continue to work in this post”, how can another say “you could” when it was exactly the same job;
· his case should have been reviewed by another independent doctor following his appeal;
· Cumbria’s job profile does not show that one third of the working week was office bound; the rest of the week involved driving on average 140 miles per day, attending road traffic accidents, supervision of site works, and undertaking manual works such as measuring completed work.
· he does not understand how the medical practitioner could assess his fitness to do the job when he did not have access to the proper job profile for his role with Cumbria. Cumbria did not hold the correct profile but put one together on what they thought the post involved. By the time of the TUPE transfer in April 1999, the post differed significantly.
19. The Council submits that:

· Dr Trafford quoted Mr Maughan as stating that his job with Cumbria was mainly office based.
· Dr Trafford’s view was based on a job profile dated 1994. Mr Maughan’s previous personnel officer with Cumbria confirmed that this was applicable at the time of his transfer to Carillion.
· Dr Trafford, an independent registered medical practitioner, was unable to certify that Mr Maughan was permanently incapable of discharging efficiently the duties of his employment because of ill-health.

Conclusions
20. In order to be entitled to a pension under regulation 31(6), a deferred member of the Scheme must become permanently incapable of discharging efficiently the duties of his former employment because of ill-health or infirmity of mind or body. Determining whether this is so is a question of fact for Cumbria.
21. In reaching their decision, the Council must take into account all relevant but no irrelevant factors. I may only consider whether the final decision reached by the Council was properly made and was not perverse.

22. Before making their decision, Cumbria were obliged to obtain a certificate from a suitably qualified independent registered medical practitioner stating that in his opinion the requirements of the 1997 Regulations had been met. Dr Trafford is independent of Cumbria and meets the qualifying criteria.
23. Dr Trafford had access to the job description appropriate to Mr Maughan’s role with Cumbria at the point he was transferred to Carillion and had discussed the job with Mr Maughan. He sought information from Mr Maughan’s GP and specialist. Although Mr Maughan argues that the role had changed significantly between 1994 (the date of the job specification used by Dr Trafford) and 1999 he does not seem to have been consistent about that and it is not consistent with the evidence of Cumbria. 
24. The balance of probabilities is that Mr Maughan’s work changed in detail over time.  It may have been the same immediately after the TUPE transfer as immediately before.  But that does not mean it was the exactly the same in 2003.
25. Dr Trafford concluded that there was no evidence to suggest that Mr Maughan had suffered from a TIA (his specialist had referred to ‘thunderclap headache’), and subsequent CT and MRI scans were normal. He concluded that Mr Maughan’s problems were of a psychological nature; that he was depressed and suffering a lack of confidence following the event of early 2002. He felt that with proper support and a good rehabilitation programme, Mr Maughan would improve.
26. It is a question of fact, not medical judgement, what Mr Maughan’s occupation was at the time he left Cumbria.  I do not think it should have been left to Dr Trafford to have to speculate on and determine that.  Cumbria ought to have been able to tell him before Dr Trafford first saw Mr Maughan.  That said, on the evidence (and indeed on Mr Maughan’s own account to Dr Trafford) there was some degree of difference in that the amount of travelling changed over time.

27. Dr Trafford completed a regulation 97 certificate on 27 July 2004 stating that in his opinion Mr Maughan was not permanently incapable of discharging the duties of his former employment. Faced with the certificate signed by Dr Trafford I do not find Cumbria’s decision not to award Mr Maughan with an ill health pension from the Scheme to be perverse.
28. Naturally Mr Maughan contrasts the rejection of his application by the Council with the accepted application under the Carillion Scheme. The rules of the two schemes appear to be broadly similar in that qualification for ill health retirement requires that ill health to be of a permanent nature such that that member is incapable of discharging the normal duties of his employment. However, it is not impossible for two decision makers basing their decisions on the advice of two medical advisers to arrive at two different, yet defensible, conclusions.  And anyway, given the scope for differences in the two jobs, however minor, a direct comparison between the decisions is not possible. 
29. The question to be decided by Cumbria was not just whether Mr Maughan could continue to work; it was whether he was permanently incapable of discharging his duties.  It was possible for two medical advisers to reach different conclusions, given that the questions to be answered were not exactly the same and neither, probably, were the two jobs.
30. For the reasons above, I am unable to find that there has been maladministration on the part of Cumbria and therefore I do not uphold the complaint against them. 
TONY KING

Pensions Ombudsman

16 March 2009
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