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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Rushin 

	Scheme
	:
	Aviva Staff Pension Scheme (the Scheme)

	Respondent
	:
	Aviva Staff Pension Trustee Limited (the Trustee)


MATTERS FOR DETERMINATION 

1. Mr Rushin complains that the Trustee failed to properly exercise its discretion under the Trust Deed and Rules of the Scheme in distributing the death benefit which arose following the death of his son, Nicholas Rushin. The Trustee exercised its discretion to award the lump sum to Nicholas Rushin’s partner, Ms West.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES AND LEGISLATION
3. Rule 35.2 of the Rules deals with the payment of lump sum death benefits and provides:

““Beneficiary”

…the grandparents of the Member and his or her spouse or surviving Civil Partner, and the descendants of those grandparents (including and descendant conceived but not born at the date of the Member’s death)…

and

the Member’s Dependants.”  

4. Rule 1 sets out the definition of Dependant as follows:

“…means anyone who is financially dependent on the Member or other person concerned, or was so dependant at the time of that person’s death. This includes anyone who shares living expenses with, or received financial support from, the Member, or other person, and whose standard of living would be adversely affected by the loss of that person’s contribution or support but excludes any person who is not a dependant as defined in the Finance Act 2004. The Trustee’s decision as to whether someone is another person’s Dependant will be final.”
5. The Finance Act 2004 states that if a person is not married to, in a registered civil partnership with, or a child of the member then he or she will only qualify as a dependant if:

“in the opinion of the scheme administrator, at the date of the member’s death 

(a) the person was financially dependant on the member,

(b) the person’s financial relationship with the member was one of mutual dependence, or

(c) the person was dependant on the member because of physical or mental impairment.”

MATERIAL FACTS

6. Nicholas Rushin was employed by Aviva plc and was a member of the Scheme. 
7. He had been sharing a home with Ms West, and her three children from a former relationship, for approximately four years before he died. He and Ms West were not married and did not have any children together.

8. Nicholas Rushin died in service on 30 June 2006 aged 39. He died intestate and had not completed a form expressing a wish as to how any death benefits should be paid.
9. Following his death, Aviva Staff Pensions, on behalf of the Trustee, wrote to his parents and to Ms West to make further enquiries about his personal circumstances. The letter asked for details of Nicholas Rushin’s relatives and any dependants. 
10. Ms West responded on 23 July 2006. The information in her letter can be summarised as follows:

10.1. Nicholas Rushin had moved in with her and her three children in August 2002. 

10.2. She received maintenance payments from her former husband for their three children. 
10.3. Nicholas Rushin contributed towards the family income. He had paid £400 a month into her bank account by direct debit for the previous year and before that he had paid her cash on a weekly basis.
10.4. She had a Mastercard in her name but the account was paid each month by Nicholas Rushin. There was currently over £1000 outstanding on the account. 
10.5. With Nicholas Rushin’s support she had recently re mortgaged her property to pay for alterations.
10.6. Nicholas Rushin did not leave a will but she considered herself to be his next of kin.
11. Mrs Rushin (Nicholas’ mother) responded on 30 July 2006 saying: 
“…I have spoken to Sam, Nicholas’ partner, who advised that he did not make a will. Nicholas had the following relatives, Mum, Dad, 3 brothers, 1 sister and no dependants…”

12. A report, dated 2 August 2006, from Staff Pensions to the Trustee’s Death Benefits Committee stated:
“…Mr Rushin, who was aged 39, did not complete an Expression of Wish form, nor did he leave a Will. Mr Rushin was survived by his mother Jean Rushin and father Reg Rushin. He was not married and did not have any children of his own. Mr Rushin lived with his partner, Sam West, and her three children all under age 18. Mr Rushin had lived with Ms West since August 2002 and they were financially interdependent. Having made reasonable enquiries we are not aware of any other dependants.

It is recommended that the lump sum be paid to Sam West. It is also recommended that the Trustees exercise its discretion to use the sum of £23523.93 to provide a pension for Ms West, and that Ms West be given the option of receiving the lump sum in lieu of the pension.”   
13. Having considered the recommendation, the Trustee decided that the lump sum death benefit and dependent’s pension should be paid to Ms West. 
14. Mr and Mrs Rushin instigated Stage 1 of the Internal Dispute Resolution Procedure (IDRP) as follows:
“..Our son was a single man with no dependants and as his mother I believe I am his next of kin. 

Although Nicholas lived with Samantha West and her three children they were in fact not dependent upon Nicholas as Samantha was in employment and the children are supported by their father. We do however appreciate that as Nicholas and Samantha were co-habiting they did have common areas of financial responsibility and we would not have wanted Samantha to be disadvantaged because of this. We understand a small re-mortgage in their joint names was taken out on Samantha’s property. 
We would like the trustees who decided to send the entire amount of our son’s estate from pensions & wages etc to Samantha rather than to us, to justify their decision in the greatest detail including details of all the money that was subsequently paid…”
15. The Stage 1 Appointed Person provided his response in a letter, dated 8 December 2006, which concludes:

“…The Trustee requested information, as you mention from both yourselves and the person (Mrs West) Mr Rushin was living with prior to his death. This information not only included details about the relationship but also any inter dependency. …
I have reviewed the information provided and based on the papers I have seen I can find no evidence that an appropriate process of enquiry was not followed…” 

16. The Stage 1 IDRP decision was upheld at Stage 2 of IDRP.   
SUBMISSIONS

17. Mr Rushin submits:

17.1. Ms West and his son were not married, had no children and she was, and still is, self-sufficient financially. Ms West’s three children are supported by their father. 

17.2. He and his wife were his son’s next of kin.

17.3. The merits of the case were decided on the content of Ms West’s letter of 23 July 2006 and a set of circumstances described by her which did not prove dependency or interdependency.
17.4. It is accepted that Ms West had a relationship with his son but she was not dependent upon him either emotionally or financially. 
17.5. The Trustee has been persistently vague about how it came to its decision. 

17.6. The Trustee failed to take account of all the relevant facts and did not verify any of the information.

17.7. The Trustee should have kept them informed of what was happening.
18. The Trustee submits:

18.1. The Trustee has delegated the exercise of its powers in relation to the distribution of lump sum death benefits to any two Trustee directors. The Schedule of Delegated Authorities states:

“Key Criteria 

Member’s personal circumstances at the date of death taken into account. The Trustee needs to establish who are the member’s surviving relatives and/or dependants and will take into account the member’s wishes as set out in a Form of Nomination if any. The Trustee would also take into account who inherits the member’s estate either under the terms of a will or on intestacy.”

18.2. As descendants of Nicholas Rushin’s grandparents, Mr and Mrs Rushin fell within the class of potential beneficiaries.
18.3. Mrs Rushin’s letter of 30 July 2006 refers to Ms West as “Nicholas’ partner” which would normally suggest a financial relationship. This information was confirmed by the information provided by Ms West. There was no information available to the Trustee which suggested there was any reason to doubt this. 
18.4. Ms West did not have an interest in Nicholas Rushin’s estate and therefore could only fall within the class of beneficiaries if she were a “Dependent”. There is no requirement in the Rules that a person must be wholly dependent on the member for the ordinary necessities of life. It is sufficient that the person shared living expenses or that their standard of living would be adversely affected by the loss of the member’s contribution. The Trustee considered the information provided by Ms West in the light of the broad definition. 
18.5. The explanations provided to Mr Rushin, in particular the formal responses given under the IDRP, gave Mr Rushin sufficient information to understand the reasons why the Trustee had exercised its discretion in favour of Ms West. 
18.6. It took time to contact the appropriate persons, waited for a response from all parties and considered the information carefully before reaching a decision.
18.7. The Trustee has a duty of confidentiality in relation to Nicholas Rushin’s affairs. It has no obligation to inform all potential beneficiaries of its decision or its progress. 

18.8. Ms West has confirmed that her ex-husband paid maintenance for their three children. The Trustee was aware of this when it made its decision. This does not mean Ms West was not dependent on Nicholas Rushin within the meaning of the Scheme Rules. 

CONCLUSIONS
19. The exercise of a discretionary power can be challenged if there is evidence that the decision maker (in this case the Trustee) asked themselves the wrong questions, failed to direct themselves correctly in law, or reached a perverse decision (ie one which no reasonable decision maker could have taken). In reaching their decision the decision maker must take into account all relevant but no irrelevant factors. 

20. I find no evidence that the Trustee asked itself the wrong question or failed to direct itself correctly in law. The Trustee knew that a lump sum death benefit was payable and the only question that arose was to whom should such payment be made. 

21. What is in issue is the evidence taken into account by the Trustee.  Before deciding to whom the lump sum death benefit should be paid, information was sought, on behalf of the Trustee, from Nicholas Rushin’s parents, who automatically fell within a named class of beneficiary, and from Ms West, who was a potential beneficiary.  

22. In reaching its initial decision, the Trustee had before it the report dated 2 August 2006. The report in question was compiled from the information provided in the letters from Mr and Mrs Rushin and Ms West. Thus, the Trustee was faced with considerable evidence from Ms West that she and the late Mr Rushin had shared their living expenses and other financial commitments. Together with a letter from Nicholas Rushin’s mother which clearly acknowledged Ms West as her son’s partner. The everyday meaning of the word “partner” is “either member of a couple in a relationship” which implies shared responsibilities and/or dependency. Indeed, in later correspondence, Mrs Rushin confirms she understood this when she says “We do however appreciate that as Nicholas and Samantha were co-habiting they did have common areas of financial responsibility”. I therefore see no reason to say that the Trustee’s decision was flawed: there was sufficient evidence, from both Ms West and Mr and Mrs Rushin, to support the view that Ms West met the criteria as regards dependency in accordance with the Rules that govern the Scheme.  
23. Mr Rushin contends that, because Ms West and his son were not married, had no children together and Ms West’s three children are supported by their father, Ms West was not therefore entitled to be classed as a beneficiary. For Ms West to be a potential beneficiary the criteria she had to satisfy was to have shared living expenses or be in a position where her standard of living was adversely affected by the loss of the deceased’s contribution. There was no requirement for Ms West to have been married to Nicholas Rushin at the date of his death. Nor, for that matter, was there any requirement to have been wholly dependent on him. Additionally, any maintenance paid to Ms West by her former husband for their children does not, to my mind, in any sense negate the contribution made to their joint living expenses by Nicholas Rushin.
24. Mr Rushin submits that the Trustee has been persistently vague about how it came to its decision and that it should have kept him informed of what was happening. There is a difficult line for a trustee to draw between protecting people’s confidentiality and ensuring that it has accurate information on which to base its decision. Potential beneficiaries have a legitimate right to be assured that decisions, which might have the effect of diverting money which might otherwise come to them, have been properly and fairly made. Potential beneficiaries are unlikely to be satisfied by being told only that trustees have properly exercised their discretion, particularly if they have any cause to doubt whether the person who has received payment does fall within the permitted classes of beneficiary. Faced with Mr Rushin’s request for it to divulge information, I consider the Trustee’s responses were reasonable. It gave reasons for its decision whilst having due regard for Ms West’s own rights to privacy.
25. I see no justification therefore for criticising the Trustee’s decision in favour of Ms West. She fell within a named class of beneficiary, satisfying the criteria for financial dependency, and the Trustee had all relevant information at its disposal when reaching its decision. 
26. For the reasons given above I do not intend to make any direction about the matter. 

CHARLIE GORDON

Deputy Pensions Ombudsman

17 June 2008
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