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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Ms E P Toibin

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION (dated)

1. Ms Toibin complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential. She alleges that, despite having told the representative beforehand that she was training to become a psychotherapist and would be leaving the teaching profession permanently soon to pursue her new career, he had advised her that contributing to the Teachers’ Pension Scheme AVC facility would be a suitable way for her to make additional pension provision in retirement. She also alleges that the representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme. Until 2000 Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Children, Schools and Families (DCSF), (formerly   the Department for Education and Skills) as sole AVC provider to the Teachers’ Pension Scheme.

4. Ms Toibin was born on 26 December 1953. In 1977, she joined the Teachers’ Pension Scheme which has a Normal Retirement Age of 60.
5. In 1989, Ms Toibin began training as a psychoanalytic psychotherapist whilst continuing to pursue her teaching career. She was permitted to see patients under supervision from 1991 and qualified in April 1996.
6. On 20 April 1995, she notified her school that she wished to resign from her full time position at the end of the summer term on the condition that she was re-employed in September on a part time permanent basis.    

7. Ms Toibin agreed to pay AVCs to Prudential at the monthly rate of 5.8% of salary in order to increase her pension benefits and signed an application form on 12 July 1995. Section 2 of the form was headed “Pension Scheme Details” and asked for details of any other contributions or benefits by posing a number of questions. On the form signed by Ms Toibin the questions asking whether she was contributing to PAY and free-standing AVCs were left unanswered. The one asking whether he had pensionable employment other than under the Teachers’ Pension Scheme was answered “No”.

8. The form contained a declaration that:

“I also understand that any benefits which become payable will be paid in accordance with the Teachers’ Superannuation Scheme. I also accept the provisions in section 6.”

Section 6, was headed “Important Notice” and read:  

“In applying to join the facility, you should understand and accept that:

(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC facility, consider your position carefully about whether contributing to the facility is in your best interests.” 
9. A “Personal Financial Review” (fact find) form was completed by the representative   as a record of their meeting. The form recorded the financial and employment situation of Ms Toibin and was countersigned by her. Her attitude to risk was described as “medium” and she was recorded as having a “reasonable” level of financial awareness. The following questions on the fact-find form were answered “No”:
“Are your financial circumstances likely to change within the next 12 months? (e.g. will you be promoted, stop work to have a baby or go back to work)
Do you anticipate any change in your financial circumstances within the next 1 to 5 years (e.g. school fees)
10. The “Reasons Why” section of the form for “Pensions” completed by the representative during the meeting states that:

“Due to shortfall in Teachers’ Superannuation Scheme, I advised Eileen (Toibin) to start Teachers AVC scheme in line with contribution planner to give maximum permissible pension at retirement in line with Inland Revenue restrictions.” 

This section showed that Ms Toibin had decided to pay monthly AVCs of £115.74 for a term of 19 years and also included the following stipulations:

“I understand that the level of my contributions should be reviewed periodically to reflect my changing circumstances, and that it is impossible to predict, with any degree of accuracy, the amount of pension likely to be provided by my contributions.
I also understand that, in general terms, the more I contribute and the earlier I do it then the greater my pension will be and/or the earlier I will be able to retire with a suitable level of pension.”  
11. The signed fact find form also contained in the “Confirmation of Your Understanding” section, the following statements:

“I understand that 

· Prudential’s advice is based on the information I have given. If I have given incorrect or incomplete information, Prudential may not be able to give me the best advice.

· Prudential representatives are not qualified to give advice about any other company or its products  

I confirm that:

· I have received a separate document outlining the features, likely benefits and costs for each of the products to which I have agreed that a quotation should be provided.  

· I believe that I will be able to keep up my payments throughout the term of any Prudential regular payment plans I buy, in order to maintain their maximum value.
· I understand, and agree with, the information on the “Reasons Why” of your Personal Financial Review. 

· I have been given the Client’s Guide and copies of the Reasons Why of your Personal Financial Review” (signed by Ms Toibin)
12. Ms Toibin has asserted that the sales representative did not mention the PAY option and led her to believe that paying AVCs would suitable for her requirements despite having been informed that she was training to become a psychotherapist and would be leaving  the teaching profession permanently soon to pursue her new career. She says that:
“It was important at that time that I maximise the amount of pension I would finally get from my time as a teacher. I did raise thus with their representative and I had the impression that he was confused as we had a discussion on whether I would need to go back into teaching letter in my professional life, as the last three years seemed to be the ones upon which final pension was judged…….He, at one point, in our conversation, seemed to think it would be what I would need to do.  

In respect of my statement concerning what would happen to my personal and financial situation following taking out the TAVC,……I answered “no” to an expectation of change in my circumstances. Those answers were given after I had explained to their representative that I was reducing my hours ……”
Ms Toibin is adamant that her recollections of the conversation with the representative as detailed above are correct, but she is unable to provide any further evidence to confirm it. She also feels that Prudential did not investigate her personal circumstances in sufficient detail.   
13. She states that it was only after reading a recent article in the press that she realised paying AVCs to Prudential was not in her best interests and that PAY would have been the appropriate option for her.

14. Ms Toibin terminated her AVC payments in December 1997.  
15. Capita, the administrator of the main Teachers’ Pension Scheme, says that it sent Mrs Toibin information about PAY on 29 July 2002 and 23 May 2003 at her request.

PRUDENTIAL’S POSITION 

16. Prudential considers that there was no regulatory requirement for its sales representative to tell Ms Toibin about PAY. However, the company confirms that from the beginning of its contract with the DCSF, it has undertaken to make clients aware of PAY. Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

17. It feels that it is inconceivable that a member could pass over the questions in Section 2 of the application form without a discussion of the alternative PAY option.
18. Prudential states that the way that alternative options to AVCs have been brought to the members’ attention has changed over time. Inclusion of the information about PAY in its member AVC booklet was introduced in January 1995.   

19. Prudential has not been able to contact the representative for his recollections of the meeting. 

20. There is no evidence to substantiate Ms Tiobin’s assertion that she had drawn to the representative’s attention during their meeting that she would be gradually reducing her teaching hours and eventually leaving the teaching profession for good to pursue a different career for which she was training for 

21. Prudential submits that the fact find form which Ms Toibin had signed to confirm that it was a true and accurate record of the meeting supports its view. There is no note of any other employment or of any significant change being anticipated in the next few years, the questions relating to both of these issues are answered “no”. Also, the AVC policy was arranged to run for a period of 19 years to retirement.
22. Part time employees were only allowed to contribute to PAY using regular payments from 1 October 1996. Mrs Toibin was working part time at the time she completed the AVC application form. She was therefore not eligible to contribute to PAY via regular contributions. The PAY option may not therefore have been appropriate for   given her circumstances at the time.
CONCLUSIONS

23. Ms Toibin says that Prudential failed clearly to explain PAY to her or at least to tell her about this option. An obligation to make clients aware of PAY is less onerous than a requirement clearly to explain the option. To meet the obligation imposed on Prudential it was sufficient for their representative to draw to her attention either orally or in writing the existence of PAY. 

24. The AVC application form signed by Ms Toibin included a question designed to establish whether she was purchasing PAY in the Teachers’ Pensions Scheme. The question was not, however, answered one way or the other. I do not regard an unanswered question on the AVC application form signed by Ms Toibin itself as sufficient to have alerted her to the existence of PAY. 
25. By signing the fact find form in July 1995, Ms Toibin confirmed that the   representative had provided her with a copy of the “Buyer’s Guide”, i.e. Prudential’s AVC booklet which had been revised in January 1995 to include information about PAY. Although Ms Toibin has not confirmed or denied receipt of this booklet, I am prepared to accept that, on the balance of probabilities, one was provided to her and that she was notified of PAY by way of that information in the booklet. 

26. It is clear that Ms Toibin was made aware of PAY by the end of July 2002 at the very latest when Capita sent her the PAY information at her request. Anyway, as Ms Toibin did not make her complaint to me until 2 July 2007, this part of her complaint   no longer falls within my jurisdiction in accordance with the Regulations made by Parliament imposing time limits on complaints which may be investigated by me.
27. The main thrust of her complaint, however, is that the representative had advised her   to pay AVCs to Prudential in order to make additional pension provision even though she had told him that she would be leaving the teaching profession permanently to pursue a new career as a psychotherapist. But apart from her recollections of events which took place some twelve years’ ago, there is scant evidence to confirm just what was said during the meeting. 
28. I can only reach a view based on the evidence available. The fact find form is detailed and indicates that the representative took some care in establishing Mrs Toibin’s financial circumstances and aspirations. It clearly shows that Mrs Toibin had decided to contribute AVCs for a term of 19 years and had answered “no” to the questions asking whether she thought that her personal and financial circumstances were expected to change in the following 1 to 5 years. Ms Toibin has proffered an explanation as to why she gave these answers but I am not convinced by it.   
29. Without casting any doubt on Ms Toibin’s integrity, her meeting with the representative happened many years ago and, it seems to me, more likely than not, that she had not conveyed her intention of leaving the teaching profession to the representative during the meeting. If she had done so, I think it is highly unlikely that the representative would have completed the fact form in such a way that would not be supported by the facts made available to him, especially since Ms Toibin would have had an opportunity to check that the information on both the application and fact find forms was correct before signing.

30. The evidence therefore falls short of establishing that injustice was caused to Ms Toibin as a result of any maladministration on the part of Prudential.

31. I do not uphold her complaint.  

CHARLIE GORDON

Deputy Pensions Ombudsman

18 February 2008
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