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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W E Hughes

	Scheme
	:
	The CEMEX Pension Fund (formerly the RMC Pension Fund)

	Employer
	:
	CEMEX UK Materials Limited (CEMEX) (formerly Ready Mixed Concrete (Wales) Limited)


Subject
Mr Hughes says that CEMEX failed to inform him that he was eligible to join the Scheme.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld.  CEMEX failed to properly inform Mr Hughes that he could have become a member of the Scheme and that caused him injustice. 
DETAILED DETERMINATION

Material Facts
1. Mr Hughes was employed by CEMEX UK Materials Limited on 27 June 1988 and on 28 February 1995 became a member of a contributory scheme, the RMC Money Purchase Pension Scheme (sometimes described as “pension plus”).
2. From 22 June 1998, Mr Hughes' pay changed from being payable weekly to monthly.
3. With effect from 1 December 1999, Mr Hughes was promoted to Production Fitter (Grade D) with a salary of £20,020.  Before alteration, section 6 of a Statement of Particulars of Employment (Employment Contract) for his new post, issued on 7 February 2000 and signed by Mr Hughes on 8 February 2000, read as follows:

 “6
PENSION

6.1 
You participate in the 
(i) 
RMC Pension Fund

(ii)
RMC “pension plus” Scheme


(iii)
State Earnings Related Pension Scheme or in an individually arranged appropriate personal pension 

6.2 
You do not wish to participate in any Pension Scheme.”
After alteration, Parts 6.1(i) and 6.1(iii) and 6.2 of the Employment Contract were scored through so that in effect it recorded Mr Hughes’ participation in the RMC “pension plus” Scheme.
4. Various documents were stated in the Employment Contract to have either been given to Mr Hughes or were available for examination.  These included “Company information for employees in your occupation (if applicable)” and “Details of RMC Pension Fund/RMC “pension plus” Scheme (as applicable)”.
5. Mr Hughes says that he cannot remember receiving any documents with his Employment Contract but, at some point in time, he was provided with a document headed “SECTION 1”, “COMPANY REGULATIONS AND CONDITIONS OF EMPLOYMENT FOR GRADE ‘D’ STAFF.  This was printed on size A5 blue paper and shows a revision date of April 1984.  A notation of “SALARY £20,020” has been written on the top of the document.  Section 1.9 reads as follows:
“PENSION SCHEME AND ALLIED BENEFITS

Provided that they satisfy the age requirements full time employees normally working more than 30 hours per week are eligible to join the contributory RMC Pension Fund.

Explanatory details are provided in the Employment Particulars folder …”
6. In a letter that my office has been provided with to another employee of CEMEX of 16 June 1997, the Trustee of the Scheme refer to an “Employment Particulars Manual”, described as an A5 sized loose-leaf green binder, in which Section 2 (green pages), explained the Scheme.
7. The Scheme is a contributory contracted-out defined benefits scheme.  Rule 2 of the Rules of the Scheme, effective from  1 January 1997, is as follows:

“… each Employee in Grade D or Grade A or above may join the Fund immediately on reaching age 20.”
8. In November 2003, the Trustee’s Pension Fund Department issued an Announcement Letter, which said:

“… it has been decided to offer a new section of the Pension Fund for all employees who are not members and all to [sic] NEW RMC UK employees.  The existing Fund will be closed to new members with effect from 31st December 2003.

As you are not in the RMC Pension Fund.  This affects you directly.
… In the coming weeks the RMC Pensions Fund Department will be writing to you to explain how you are affected and what options you have. …”
Mr Hughes says that he did not see the Announcement Letter.
9. In a letter to Mr Hughes dated 23 April 2004, the Pension Fund Department said:

“… you are currently a member of the RMC Money Purchase Pension Scheme (‘pension plus’). …

You were sent an announcement letter in December 2003 about the new Defined Contribution (DC) Section of the [DB Section of the Scheme] that started on 1 January 2004.  The DC Section and pension plus are similar types of pension schemes, but the DC Section can give you a higher company contribution towards your future pension benefits.  Also the DC Section has enhanced benefits payable on your death in service.
I am now writing to advise you that it has been agreed to offer you membership of the DC Section after 1 May 2004. ...”

10. Mr Hughes applied to join the DC Section of the Scheme and his membership commenced from 1 August 2004.  He later transferred the value from his former membership of the RMC Money Purchase Scheme into the DC Section of the Scheme. 
11. In the same month, August 2004, Mr Hughes became aware that other employees of the same grade as him were members of the Scheme and, thus, entitled to defined benefits from the Scheme (hereinafter referred to as the “DB Section of the Scheme”).  He began making enquiries about whether he had been eligible join the DB Section of the Scheme and he was told that CEMEX had compiled a list of employees who were known not to be in the DB Section of the Scheme and were written to with a last offer of joining it, but his name had not been on the list.
12. Mr Hughes formally complained under CEMEX’s grievance procedure on 27 March 2006 about not being offered membership of the DB Section of the Scheme.
13. After attending a grievance interview on 24 May 2005, CEMEX wrote to Mr Hughes on 5 June 2006 and said that his complaint had been understood to mean that he wished to join the DB Section of the Scheme, but this was not possible, as it was closed to new entrants.
14. Mr Hughes appealed against the decision on 9 June 2006.  He said his grievance was that he was denied membership of the DB Section of the Scheme from 22 June 1998, i.e. when the date when he became paid monthly.
15. Following a grievance appeal meeting on 6 July 2006, CEMEX wrote to Mr Hughes on 13 July 2006 and said:

· no evidence had been found to either substantiate or repudiate whether or not his name had been on a list of employees who had been offered a last opportunity to join the DB Section of the Scheme;
· CEMEX had probably assumed in 1999 that he was content to have stayed in the former RMC Money Purchase Pension Scheme;
· he had accepted that it was now not possible to join the DB Section of the Scheme;
· a request for his benefits to be adjusted to the same level as he would have received in the DB Section of the Scheme was to be considered; and
· whilst sympathetic to his situation, it was thought that too many years had passed and he had ample opportunity to have brought the matter to attention before the DB Section of the Scheme was closed to new entrants.
16. In a letter to Mr Hughes of 17 July 2006, CEMEX said that his request for his benefits to be adjusted was refused as it was not possible to make such an adjustment.
17. On 19 July 2006, Mr Hughes invoked a final appeal under CEMEX’s grievance procedure.  He said:

· he had known nothing about the DB Section of the Scheme until August 2004;

· he believed that there had been an oversight on the part of CEMEX; and
· he would have joined the Scheme had he known about it.
18. The final appeal hearing was held on 4 October 2006 and in a letter to Mr Hughes of 25 October 2006, CEMEX said:

“… you would have become eligible to join the [DB Section of the Scheme] in November 1999, when you were confirmed into a grade D post.  At that time you were a member of the RMC Money Purchase Pension Scheme (“pension plus”) and so as a result of already being a member of “pension plus” we can only assume that the company did not make contact to inform you of your right to join the [DB Section of the Scheme].

… further to discussions with the CEMEX Pensions Department and checks on your personnel file we are unable to find any evidence that you were contacted and hence informed of your right to join the [DB Section of the Scheme].

… the [DB Section of the Scheme] closed to new entrants on 31st March 2004 and so we are now unable to permit access to this Fund for any employee in CEMEX, regardless of their circumstances.
…
In summary, you became eligible to join the [DB Section of the Scheme] in November 1999 and the Fund closed in March 2004, therefore you had over four years in which to enquire about your eligibility to join the [DB Section of the Scheme].  Whilst you maintain that you were not informed personally of your right to join [,] the Company does not accept that you had no awareness at all of the existence of the final salary pension scheme after [sic] between November 1999 and March 2004.  The Company believes that the existence of its pension schemes were well [known] in the business and that on the balance of probability you were to some extent aware of the applicable schemes to your employment grade.  On that basis we feel that you had more than adequate opportunity to look into the RMC pension schemes available during the remaining four years left for new entrants to join the [DB Section of the Scheme].

19. Mr Hughes was made redundant by CEMEX on 14 November 2006.
20. CEMEX says that between November 1999 and 31 March 2004, Mr Hughes had ample opportunity to have joined the DB Section of the Scheme, which was publicised widely throughout the business, and he would have been aware of its existence and the fact that it was being closed to new members in March 2004.
CONCLUSIONS
21. When Mr Hughes was promoted to a Production Fitter on 1 December 1999, he was eligible to join the DB Section of the Scheme.  Section 6 of his Employment Contract stated that “You participate in” one of the three pension options detailed.  Two of the options were scored through, leaving the remaining option of the RMC Money Purchase Pension Scheme (“pension plus”), of which he was already a member.  
22. I consider that it was more likely than not that the two other options were scored through before Mr Hughes signed the Employment Contact.  As one of those options related to the DB Section of the Scheme, this meant that Mr Hughes was left with no indication that he might have been able to have joined the DB Section of the Scheme instead of remaining a member of the “pension plus” scheme.

23. Mr Hughes should have been given an employment package by CEMEX, known as an “Employment Particulars Manual”.  Mr Hughes says he does not remember any documents being provided with his Employment Contract.  This is understandable given the length of time that has elapsed.  However, he has provided a document called “Section 1 - Company Regulations and Conditions of Employment for Grade ‘D’ Staff”.  This is an extract from the loose-leaf Employment Particulars Manual and, as it shows a revision date of April 1984 and it has been annotated with his commencement salary for Grade D, I consider it more likely than not that he was given this document around the time of his promotion.
24. Section 1.9 refers to full time employees being eligible to join the “contributory RMC Pension Fund”.  Mr Hughes belonged to the contributory “pension plus” scheme and, thus, I do not consider that it would have been reasonable for him to have necessarily  realised from the name of the scheme quoted in Section 1.9 that this may have been a different scheme from the one he was already in.
25. Section 1.9 goes on to say that explanatory details of the DB Section of the Scheme were provided in the Employment Particulars Manual, i.e. in Section 2.  Mr Hughes says that he did not receive this and I note that his Employment Contract said that “Details of the RMC Pension Fund/RMC “pension plus” Scheme” had either been given to him or were available for examination, “as applicable”.  In the circumstances, I consider that it was more likely than not that he was not provided with Section 2 of the Employment Particulars Manual, which otherwise would have made him aware of the different type of scheme he could have joined.

26. I am satisfied from the above that Mr Hughes was not properly informed or made aware by CEMEX at the time of his promotion that he was eligible to have joined the DB Section of the Scheme.  This was maladministration.
27. CEMEX asserts that Mr Hughes must have been aware of the DB Section of the Scheme and that it was being closed in March 2004.  I have seen no evidence to substantiate CEMEX’s contention that Mr Hughes must have been aware of the DB Section of the Scheme.  With regard to the alleged awareness of the closure of the DB Section of the Scheme, the Announcement Letter of November 2003 was issued by the Trustee’s Pensions Department and was addressed to the employees of CEMEX who were known not to be in the DB Section of the Scheme.  In my view, it is more likely than not that the distribution of the Announcement Letter was taken by the Pension Department from the list of employees that was complied by CEMEX and, as that list had not included Mr Hughes’ name, it is reasonable to assume that it was not sent to him.
28. I uphold the complaint.

29. By not being given the correct information, Mr Hughes suffered injustice in that he was denied the opportunity of joining the DB Section of the Scheme.  CEMEX say that the DB section is closed to new members as if this was a total bar to his being included.  But Mr Hughes’ circumstances are exceptional, he is a member of the Scheme, albeit with benefits under a different section, and I think it inconceivable that there is no discretion under which his benefits can be amended.  In any event, my powers enable me to direct CEMEX to take appropriate steps.
30. That said, the financial loss (if any) may not be as great as thought by Mr Hughes for the reason that the benefits of the DB Section of the Scheme, had he been a member, would have been effectively in part offset by being contracted-out of the State’s additional pension schemes.  The DC Section of the Scheme is not contracted-out and so he will receive the benefits of the DC Section of the Scheme and, in addition, the benefits that will be provided by the State’s additional pension schemes when he reaches state pension age, instead of those additional benefits being provided by the DB Section of the Scheme.

DIRECTION

31. I direct that, if Mr Hughes so agrees, CEMEX are to arrange for Mr Hughes to be entitled to benefits under the Scheme as if he had been a member of the DB section from 1 December 1999 to the date he was made redundant, but reduced by the amount of State additional pension accrued during that time.  I recognise that this calculation will require some assumptions to be made and in the event of any dispute, either party may revert to me for further directions.
32. If Mr Hughes’ benefits are adjusted in this way, his benefits under the DC section shall be reduced so that they relate only to contributions paid before 1 December 1999.
33. Given the complexity of the calculations involved and the difficulty that Mr Hughes may have in deciding whether to accept adjusted benefits as described (since the two sets of benefits are not readily comparable), as an alternative to the above directions and if Mr Hughes so requests, CEMEX are forthwith to pay him £5,000 as compensation for his loss.  This sum is in part to compensate him for the distress of not knowing exactly what damage has been caused to him, but is substantially as proxy compensation for a financial loss that cannot be accurately identified but is likely to be significant.
34. Whichever method of compensation is applied, CEMEX are forthwith to pay Mr Hughes a further £100 as compensation for the distress and inconvenience caused by his exclusion from the DB section and the need to make formal complaint.

TONY KING

Pensions Ombudsman

12 February 2009
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