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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr K B Gallagher

	Scheme
	:
	Local Government Pension Scheme

	Employer
	:
	National Probation Service (NPS)

	Employing Authority
	:
	Cumbria County Council (Council)


Subject
Mr Gallagher says that NPS and the Council wrongly refused his application for ill-health early retirement from the Scheme.
The Ombudsman’s determination and short reasons
The complaint is upheld to the extent that the application is referred back to NPS for reconsideration, as both NPS and the Council failed to properly follow the regulations relating to the Internal Dispute Resolution Procedure of the Scheme.
DETAILED DETERMINATION

Material Facts
1. The relevant regulations of the Scheme are set out in the Appendix. 
2. Mr Gallagher, a Probation Officer for NPS, ceased working in October 2003 suffering with symptoms of Chronic Fatigue Syndrome.
3. In 2004, NPS referred Mr Gallagher to its occupational health service provider (the Medical Adviser) to see if he would be eligible for ill-health early retirement from the Scheme.  In a medical report to NPS of 19 May 2004, the Medical Adviser said:

“The Specialist agrees that the diagnosis is consistent with Chronic Fatigue Syndrome but comments that ‘the prognosis is good in the vast majority of patients’. …

… you suggested that we might refer the case to an independent Occupational Health Physician.  I can certainly do this but I think it extremely unlikely that it will result in a recommendation of permanent incapacity.”

4. On 4 August 2004, Mr Gallagher attended a consultation with a second doctor of the Medical Adviser, who said in a medical report to NPS of 5 August 2004:
“Given that Mr Gallagher is presently 56 years old, has a condition that is known to run an uncertain course (symptomatically) and has not explored a full range of active therapeutic management, I cannot say with the required degree of certainly [sic] that he fulfils the criteria for ill-health early retirement benefits, i.e. that he will remain incapacitated for the next 9 years.”
A Medical Certificate for refusal of ill-health early retirement from the Scheme was provided with the medical report.
5. In a letter to Mr Gallagher of 23 August 2004, NPS said the Medical Adviser had been unable to recommend that he was permanently incapacitated and provided a copy of the medical report received.  He was invited to make representations at a meeting to be arranged about his future employment but NPS said that he would have to contact the “Scheme” direct with regard to the decision made by the Medical Adviser.
6. At a meeting held on 7 September 2004, NPS informed Mr Gallagher that his employment was to be terminated with effect from 12 September 2004 on the grounds of his continuing absence from work and that the following had been considered in reaching the decision reached:
· Information he had provided at the meeting, including a letter of 6 September 2004 addressed to NPS.
· The medical reports received from the Medical Adviser.
· His current prognosis.
· The notes of meetings and discussions held on file.
7. NPS wrote then sent two letters to Mr Gallagher on 8 September 2004.  The first confirmed the termination of his employment and his right to appeal against that decision.  The second provided a name of a person in the Council to appeal to against the “Scheme’s” decision not to grant him ill-health early retirement.  No information was provided about the Scheme’s Internal Dispute Resolution Procedure (IDRP).
8. Mr Gallagher wrote to the named person of the Council some thirteen months later on 24 October 2005, and said:

· He had not appealed against the refusal of his ill-health early retirement at the time, because he was ill.
· His medical condition had not improved.
· He asked for consideration to be given to granting the early release of his benefits, whether this might be on the grounds of medical ill-health or on compassionate grounds.

9. The Council replied to Mr Gallagher on behalf of the named person on 11 November 2005 in the belief that he was appealing under stage 2 of IDRP.  He was asked for the information required for a stage 2 IDRP appeal, in particular, for a copy of NPS’s stage 1 IDRP decision letter.  The letter described the Scheme’s IDRP.  This is summarised as follows:

Decisions in the first stage are determined by someone representing the employing organisation and decisions in the second stage are determined by someone representing the employing authority.

Applications for decisions need to contain certain information defined under the regulations.  These are:

a) The application must set out particulars of the disagreement, including a statement as to its nature with sufficient details to show why the applicant is aggrieved.

b) Full name, address, date of birth and national insurance number.

c) A copy of any written notification regarding the event giving rise to the grievance.

Applications are to be made in writing within six months of the date of the event giving rise to the grievance.

Before making any decision to grant early retirement on ill-health grounds, the employer must obtain a certificate from an independent registered medical practitioner qualified in medical health medicine.  The certificate must give the doctor’s opinion on whether the Scheme member is “permanently incapable” in accordance with the regulations.

There may still be some dispute about a medical decision and, in such a case, it is open for a second independent medical examination to be arranged, although this course would only be taken where the medical evidence as a whole is either ambiguous or contradictory.

Appeals under the second stage require the same details as for the first stage and include a copy of the letter from the first application that outlined how that first decision was reached together with a statement of why the appellant is dissatisfied with the decision and formal request to have the decision reviewed.

10. Mr Gallagher wrote to the Council on 27 November 2005.  He said he wished to appeal against the Medical Adviser’s medical decision in August 2004 not to grant him ill-health early retirement and provided his reasons for the appeal.  Further correspondence then followed, in particular, about the requirement for the sight of NPS’s stage 1 decision letter.  On 23 February 2006, the Council informed him that NPS was investigating the stage 1 IDRP requirement.
11. There then followed a series of telephone conversations between the Council and Mr Gallagher.  The Council says agreement was reached with him that it would consider what options were available, given that the initial view of the Medical Adviser was that he was not permanently incapable of work.

12. On 12 May 2006, the Council wrote to Mr Gallagher and, under the heading of “Appeal Under the Internal Dispute Resolution Procedure”, said that when an employee’s employment had been terminated, the only option was to apply to have that person’s deferred benefits paid early on the grounds of ill-health.  The Council then detailed the IDRP procedure for the early payment of deferred benefits on the grounds of ill-health and the possible appeals procedures if the application was unsuccessful, and went on to add that he should write to the Administrator of the Scheme:
“Explaining that despite having been refused early retirement on ill-health grounds earlier, you are still not able to work and would like to reapply.  This would then be referred to the Probation Service for a fresh assessment.  They would need to become involved again because a decision to allow early retirement would have a financial impact on the service, and they would need to plan for this.” 

13. Mr Gallagher wrote to the Administrator on 15 May 2006 and said, under the heading of “Early Retirement Appeal on Health Grounds”:

“… I was advised by my employer that should I wish to appeal I should write to [the Appointed Person].  At his time, being ill and feeling demoralised by the whole process I did not take any action.  I was not advised that there was any time limit on my appeal.  A little over twelve months later I contacted [the Appointed Person].  My medical condition remained the same.  Following extensive contact by telephone and letter over several months I finally received a letter today, 15th May 2006 from [the Council] advising me that I should appeal in writing to yourselves[.]

As my situation remains the same and I am unable to obtain employment as a Probation officer or work in a comparable capacity I am requesting that my position is again considered for early retirement on health grounds,”
14. In a letter to Mr Gallagher of 19 May 2006, under the heading of “Possible Early Payment of Deferred Benefits through Ill-health”, the Administrator said that NPS was arranging a medical examination for him with the Medical Adviser.
15. On the same day, the Administrator wrote to NPS.  It said Mr Gallagher had been awarded deferred benefits from the Scheme and that, in an enclosed copy of the letter from Mr Gallagher of 15 May 2006, he had requested “the early payment of the entitlement due to ill-health”.  NPS was requested to arrange a medical examination for him.
16. Nothing further was heard by Mr Gallagher.  No explanation has been provided by NPS for the apparent failure to arrange the medical examination.

17. Mr Gallagher wrote to NPS on 31 October 2006.  He referred to his appeal and asked for a reply.
18. NPS wrote to Mr Gallagher on 13 December 2006 and said:

· Any appeal against the original medical decision did not lie with NPS.

· If he wished to proceed with an appeal, that was a matter for the Council.

· No issues relating to any appeal had been referred by NPS’s Pensions Section to the Council.

· It did not seem that he wished to appeal against the original decision, more that he was seeking to make a new application for ill-health retirement benefits on the basis that his health situation had remained the same, in which case it was still a matter “for the Scheme”.
· However, as it appeared that little, if any, progress had been made since he had written to the Pensions Section earlier this year, a way forward was to be discussed with the Pensions Section at a meeting arranged for 18 December 2006 and he would be updated as soon as possible after that meeting.
19. NPS wrote to the Medical Adviser on 3 January 2007.  It said that Mr Gallagher had submitted a new application for the early payment of his deferred benefits on the grounds of ill-health and asked for a medical examination to be arranged.  No mention was made about any appeal and, therefore, no request was made for the previous medical decision to be reviewed.
20. Mr Gallagher attended the medical examination on 15 January 2007.  In a medical report to NPS, dated 16 January 2007, another doctor of the Medical Adviser said:

“… The referral had been made as a result of Mr Gallagher appealing against a pension decision made in August 2004. [Mr Gallagher says he told the doctor this] …
It seems clear … that there has been no improvement at all in the last three years.  … Given that his condition has changed very little over the last three years, it seems increasingly likely that his condition will continue for the foreseeable future.  I have, accordingly, completed the certificate of permanent incapacity for him as a deferred member.”

21. The early payment of Mr Gallagher’s deferred benefits from the Scheme was made effective from 17 May 2006, the date on which his letter of 15 May 2006 had been received by the Administrator.
22. On 23 January 2007, Mr Gallagher wrote to NPS.  He referred to the early payment of his deferred benefits and said his appeal had been about the original medical decision, and his benefits should have been enhanced for ill-health early retirement from the date that his contract of employment had been terminated, 12 September 2004.  NPS acknowledged receipt his letter on 2 February 2007.
23. Mr Gallagher says that any further communications about his appeal were by telephone with the various parties.

24. In a letter to the Council of 8 June 2007, NPS said:

”Having considered again the Dispute Resolution Procedure, we have been unable to establish a right for Mr Gallagher to “appeal again”.  This is a right to appeal against the original decision.  The procedure requires such an appeal to be notified within six months but I understand that the view of the administering authority is that an appeal can be accepted outside this six month period.  It seems to me that what you are saying in the final paragraph of your letter is that the administering authority is prepared, in this case, to consider Mr Gallagher’s appeal out of time.  If I am correct, do you agree that Mr. Gallagher is still waiting for a decision from you with regard to his appeal?

… it also appears that you were seeking sight of the “first stage correspondence”.  Mr. Gallagher received an initial decision letter dated 23rd August 2004 which enclosed with it a letter from Occupational Health dated 18th August 2004 and a Certificate from [the Medical Adviser] dated 4th August 2004.  A second letter dated 8th September 2004, which followed a review of the initial decision, was sent to Mr Gallagher.  Notice of the right to appeal was sent out in a separate letter, also sent on 8th September 2004.  The original decision was based on the medical evidence from Occupational Health at the time the decision was made which was that in [the Medical Adviser’s] opinion Mr. Gallagher was not permanently incapable of working because of ill health.  Following a review of the situation, it was decided by the employer that [the Medical Adviser’s] expert opinion should be relied upon. …

I cannot see that there is any action which should be taken by [NPS] in this matter.  However, if you do not agreed, please will you be kind enough to let me know what action you believe [NPS] should be taking and under which part of the procedure.  Please will you also confirm what action, if any, is still to be taken by the administering authority.”
Submissions
NPS says:

· Mr Gallagher had been advised in its letter of 23 August 2004 that his application for ill-health early retirement had been refused.
· The position was reviewed during the meeting of 7 September 2004 and its letter of 8 September 2004 (i.e. the termination of employment letter) was regarded as the stage 1 IDRP response.
· There is no record of Mr Gallagher being provided with IDRP guidance notes and he would not have been made aware of the time limit of six months for a stage 2 appeal.
· NPS acknowledges that the IDRP was not fully clarified but, nevertheless, the stage 1 review did take place.
The Council says:
· Mr Gallagher cannot be blamed for his confusion about IDRP.

· His appeal was outside of the six month time limit for an appeal to be made against his refusal for ill-health early retirement.

· The Council had written to him in May 2006 and suggested that he could reapply for early retirement, but no reply was received and it was assumed that the matter had expired.

CONCLUSIONS

25. NPS says that the refusal of the application for Mr Gallagher’s ill-health early retirement was reviewed during the meeting of 7 September 2004 and it believes that this action covered stage 1 of IDRP of the Scheme.  This is wrong.
26. Before Mr Gallagher could appeal under stage 1 of IDRP, NPS had to make a “First instance decision” (see Regulation 97).  The first instance decision should have given reasons and explained the right to apply for a decision on any disagreement (including the time limits).  That was not done in either of the 23 August or 8 September 2004 letters.
27. NPS’s resulting advice to Mr Gallagher to appeal to the Council’s named person for a stage 2 IDRP appeal without having completed the required stage 1, caused confusion.  The matter was made worse by the fact that Mr Gallagher was never told what the time limits were.  The upshot has been that, some four years after the event, Mr Gallagher’s request for an appeal has still not been properly dealt with.         
28. NPS’s misunderstanding and misapplication of the Scheme’s IDRP and the regulations applying to the Scheme is maladministration.
29. Much of the ensuing confusion and delay in dealing with Mr Gallagher’s request for an appeal could have been avoided.  When the Council eventually found out that stage 1 had not been carried out (and that the initial decision was defective), it could have informed NPS what it was required to do by giving it notice in writing (see Regulation 105(5)). 

30. The Council’s failure above is maladministration.
31. The appropriate remedy for the maladministration identified is for me to remit Mr Gallagher’s appeal back to NPS for proper consideration under stage 1 of IDRP.

32. In addition, though, because of what happened, Mr Gallagher did not have an application for early payment of deferred benefits considered until January 2007.  I consider that if his IDR application had been properly considered, but rejected, in 2004, then he would have made an application for early payment of deferred benefits before he actually did.

33. Undoubtedly, Mr Gallagher has been caused distress and inconvenience by NPS’s and the Council’s maladministration and I make an appropriate award for this below.

34. I uphold the complaint to the extent indicated above.

DIRECTIONS

I direct that:

· NPS shall, forthwith, refer Mr Gallagher’s appeal of the August 2004 decision not to grant an ill-health pension to the appointed person to whom applications under stage 1 of IDRP should be made.

· In the event that the IDRP application is not successful at either stage, NPS are within 28 days of the stage 2 decision to decide whether (based on such medical evidence as they may consider necessary) Mr Gallagher would have qualified for early payment of deferred benefits at any date before 15 May 2006.

· If any additional benefits are payable as a result of these directions, then any past instalments are to be paid with simple interest at the reference bank rate from the due dates to the date of payment.

· NPS shall forthwith pay £250 and the Council shall forthwith pay £50 to Mr Gallagher as recompense for the non-financial injustice caused by the maladministration identified in paragraph 33 above.

TONY KING

Pensions Ombudsman

17 October 2008

APPENDIX
1. Regulation 27, “Ill-health”, of the Local Government Pension Scheme Regulations 1997 (as amended) is as follows:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

 “permanently incapable” means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.” 

2. Regulation 31, “Other early leavers: deferred retirement benefits and elections for early payment”, is as follows:

“(6)
If a member who has left a local government employment …  before he is entitled to the immediate payment of retirement benefits … becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body –
(a)
he may elect to receive payment of the retirement benefits immediately …”

3.
Regulations 97 and 98, under the heading of “Initial determinations of questions”, are as follows:
“97 First instance decisions
 (1)
Any questions concerning the rights or liabilities under the Scheme of any person must be decided in the first instance by the person specified in this regulation.

(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided -

...

(b) … by the Scheme employer …
…

(9) 
Before making a decision as to whether a member may be entitled under regulation 27 or regulation 31 … on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

98 Notification of decisions under regulation 97
(1)
Every person whose rights or liabilities are affected by a decision under regulation 97 must be notified of it in writing by the body who made it as soon as is reasonably practicable.

(2)
A notification of a decision that a person is not entitled to a benefit must include the grounds for the decision.

…

(5)
Every notification must also -

(a)
refer to the rights under regulations 100 and 102,

(b)
specify the time limits within which the rights under those regulations may be exercised, and

(c)
specify the job title and the address of the person to whom applications under regulation 100 may be made.”
4.
Regulations 99, 100, 102 and 105, under the heading of “Resolution of disputes”, are as follows:
“99 Appropriate administering authorities

 (1)
For this chapter an administering authority are the appropriate administering authority for the purpose of resolving disagreements in respect of which an application is made under regulation 102 …

(2)
Each administering authority shall determine-

(a)
the procedure to be followed by them when exercising their functions as an appropriate administering authority under regulation 102; and

(b)
the manner in which those functions are to be exercised.
100 Right to apply to a person to decide the disagreement
(1)
Where there is a disagreement about a matter in relation to the Scheme between a member … and a Scheme employer, the member … may apply to -

(a)
the person specified under regulation 98(5)(c) to decide the disagreement …

…

(3)
The application for a decision must set out particulars of the disagreement, including a statement as to its nature with sufficient details to show why the applicant is aggrieved.

…

(7)
The application must be accompanied by a copy of any written notification issued under regulation 98.

(8)
The application must be made before the end of the period of six months beginning with the relevant date or such further period as the person deciding the disagreement considers reasonable (but see regulation 105(6)).

(9)
Where the disagreement relates to a decision under regulation 97, the relevant date is the date notification of it is given under regulation 98.

(10)
Otherwise, the relevant date is the date of the act or omission which is the cause of the disagreement or, if there is more than one, the last of them.
102 Reference of disagreement to the appropriate administering authority

(1)
Where an application about a disagreement has been made under regulation 100, an application may be made to the appropriate administering authority to reconsider the disagreement by the person who applied under regulation 100.
…

(4)
The application must be accompanied by a copy of any written notification issued under regulation 98.

…

(7)
An application for reconsideration may only be made before the expiry of the period of six months beginning with the relevant date.

105 Appeals by administering authorities

(1)
Where -

(a)
a Scheme employer has decided or failed to decide any question falling to be decided by the employer under regulation 97 … and

(b)
the Scheme employer is not an administering authority,

the administering authority maintaining the pension fund to which the Scheme employer pays contributions may appeal to the Secretary of State to decide that question.

(2)
Such an appeal must be made by the notice in writing given before the end of the period of six months beginning with the relevant date or such further period as the Secretary of State considers reasonable.

…
(4)
Where an appeal relates to a failure to decide any question, the relevant date is the date of that failure.

(5)
For paragraph (4) an employer is to be taken to have failed to decide a question at the expiry of the period of three months beginning with the date on which the administering authority have requested a decision by notice in writing.”
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