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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Edmonds

	Scheme
	:
	Shell Contributory Pension Fund - Enterprise Oil Pension Scheme Section

	Administrator
	:
	Shell International Limited (Shell)


MATTERS FOR DETERMINATION
1. Mr Edmonds says Shell failed to notify his Free Standing Additional Voluntary Contribution policy provider about his early retirement from the Scheme on 1 September 2002.   
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

MATERIAL FACTS
3. Mr Edmonds was employed by Enterprise Oil plc and became a member of the Enterprise Oil Pension Scheme on 15 November 1990.
4. On 3 May 1990, The Equitable Life Assurance Society (Equitable) notified the administrator of the Enterprise Oil Pension Scheme that Mr Edmonds had taken out a Free Standing Additional Voluntary Contribution policy (FSAVC policy) with Equitable. 
5. Inland Revenue Practice Notes IR12, FSAVC Supplement, under the heading of “Payment of Benefits”, which was applicable at the time, says:

“General

5.1
The primary objective of an FSAVC is to provide benefits which commence on retirement.  Except where the facility for flexible payment of benefits from AVCs is offered, as stated in paragraph 5.3, benefits will be paid, and retirement generally be construed as, the same time as the member’s benefits first commence under an approved retirement … scheme of the employer. …
Facility For Flexible Use of AVCs

5.3
As an alternative the member may elect to commence receiving benefits at any time between the attainment of age 50 … and age 75, irrespective of whether or not the member has retired, left pensionable service, or taken benefits from an approved retirement benefits scheme.  This is dependent on the scheme providing the facility.”

Neither the rules of the Enterprise Oil Pension Scheme nor the rules of the Equitable FSAVC scheme provided for the optional flexibility allowed in paragraph above. 

6. Mr Edmonds ceased paying contributions to the FSAVC policy in 2001.
7. Enterprise Oil plc was acquired by Shell International Limited in April 2002.  The Enterprise Oil Pension Scheme was continued, with Shell Pensions Management Limited replacing the former administrator.
8. Mr Edmonds was made redundant from Enterprise Oil plc on 31 August 2002.  He elected to take early retirement benefits from the Enterprise Oil Pension Scheme on 1 September 2002.
9. No action was taken with regard to the FSAVC policy and Shell Pensions Management Limited did not inform Equitable that Mr Edmonds had retired.
10. Mr Edmonds says that, as he understood from Annual Statements of Benefits provided by Equitable that a prohibitive Market Level Adjustment would have applied to the FSAVC policy before the age of 60, he deferred taking the benefits.  In fact, no Market Level Adjustment would have applied, as retirement from the Scheme is a ‘contractual event’ specified in the FSAVC policy.  
11. The Enterprise Oil Pension Scheme became part of the Scheme on 1 April 2003.
12. When making enquiries about the possibility of transferring the value of the FSAVC policy, on 24 July 2005 Mr Edmonds made Equitable aware that he had retired from the Enterprise Oil Pension section of the Scheme.
13. On 17 August 2005, Equitable informed Mr Edmonds that the benefits of the FSAVC policy had to be taken and an FSAVC surplus test would be required before any benefits could be paid out.
14. The FSAVC surplus test was carried out on 8 November 2005 and Equitable informed Mr Edmonds on 23 January 2006 that a compulsory purchase annuity had to be bought from the FSAVC policy with the payments backdated to 1 September 2002.
15. Shell became the Administrator of the Scheme on 1 January 2007.
16. In a letter to the Pensions Advisory Service (tPAS), from which Mr Edmonds had sought help and assistance, dated 1 May 2007, Shell said it was willing to offer Mr Edmonds an appropriate amount of compensation for its failure to notify Equitable of his retirement from the Scheme.  It was unwilling, however, to accept full responsibility for any financial loss suffered, because annual statements of benefits provided by Equitable to Mr Edmonds for the FSAVC policy had included a statement asking him to inform Equitable about any change of employment.
17. In a further letter to tPAS, dated 10 July 2007, Equitable said Mr Edmonds was no longer required to take his benefits at the original triggered retirement date (this being due to changes brought about by the Finance Act 2004, which had become effective from 1 April 2006) and the options now available to him were:

Option 1 - Equitable annuity backdated to 31 August 2002, using current annuity rates.

Option 2 - Equitable annuity at a current rate.

Option 3 - Open market option.

Option 4 - Defer taking benefits until age 75.  

An illustration showed the value of the FSAVC policy at 31 August 2002 as £42,128.67, which would have provided a fixed level own life pension of £2,468.76 per annum based on an illustrative industry standard annuity calculation using an annuity rate of £59.55 per £1,000 and a policy fee of £3.33 a month.
A second illustration showed the value of the FSAVC policy at 9 July 2007 as £56,826.66, which would have provided a fixed level own life pension of £2,394.12 per annum based on an illustrative industry standard annuity calculation using an annuity rate of £57.23 per £1,000 and a policy fee of £3.75, plus a tax free cash sum (now permitted by changes made by the Finance Act 2004, which became effective from 6 April 2006. 

18. On 2 November 2007, Mr Edmonds transferred the value of the FSAVC policy of £58,478.44 to another approved arrangement for income drawdown purposes.

19. Mr Edmonds and Shell have not agreed an amount of compensation.  
20. Mr Edmonds says:

· had he known, he would have taken the benefits of the FSAVC policy when he retired on 1 September 2002, because of the serious financial situation Equitable was in at that time;
· Equitable informed him that Open Market annuity rates were some 30% higher than its own annuity rates;

· the Open Market Option was not feasible with only one annuity provider willing to backdate the required payments beyond four years and its rate was uncompetitive;

· his understanding was that the continuing presence of the FSAVC policy prevented him making any contributions to another FSAVC arrangement or to a personal pension plan from 1 September 2002 until the legislation changed on 6 April 2006;
He claims:

· the prevention of further contributions to another suitable arrangement caused him loss of tax relief during the 42 month period amounting to £10,222, this being based on paying 15% of his earnings to another arrangement;

· as an alternative, he could have reinvested the pension payments in another FSAVC and obtained 40% tax relief, plus a possible better gain in fund value; and

· compensation for his time spent on dealing with his complaint and for distress and inconvenience suffered.
CONCLUSIONS
21. Shell has admitted maladministration in that it failed to inform Equitable about Mr Edmonds’ retirement from the Scheme on 31 August 2002.
22. An illustrative industry standard annuity quotation for Mr Edmonds shows a single life pension of £2,468.76 per annum based on the FSAVC policy value of £42,128.67 at 1 September 2002.  This would have provided Mr Edmonds with pension payments of £12,755.26 between 1 September 2002 when he retired from the Scheme and 2 November 2007 when he transferred the FSAVC policy value to another pension provider, a period of 62 months.
23. A second illustration shows the value of the FSAVC policy of £56,826.55 at 9 July 2007.
24. Using the same annuity rate and policy fee as in the second illustration to the whole of the transfer value of the FSAVC policy at 2 November 2007 when Mr Edmonds transferred the value to another pension provider, the equivalent calculation for the same type of pension is as follows:

FSAVC policy value
= £58,478.44

Pension at £57.23 per £1,000.00 purchase money
= £  3,346.72

Less policy fee (£3.75 x 12)
= £       45.00
Pension net of policy fee
= £  3,301.72

This is £814.95 more than the pension of £2,486.76 at 1 September 2002.
25. Over the same period of 62 months, the value of the FSAVC policy increased by an amount of £16,349.77.  This is £2,109.86 more than the capital value of the extra pension shown above, i.e. £814.95 x £1,000 ÷ £57.23 = £14,239.91.  This is also worth £1,484.65 more than the total pension payments of £12,755.26 Mr Edmonds would have received during the same 62 month period if the FSAVC policy had been vested on 1 September 2002, i.e. £14,239.91 – £12,755.56 = £1,484.65.
26. While the above calculations may not reflect the actual position Mr Edmonds might have been in if he had purchased annuities on the Open Market, it can be seen that he did not suffer any financial loss in the value of the FSAVC policy when it was transferred to another pension provider on 2 November 2007.  It also shows he would have been unlikely to have suffered any financial loss in actuarial terms if he had taken the value of the FSAVC policy in the form of pension on the same date.  

27. Mr Edmonds chose the option of a drawdown arrangement over the option of having a backdated pension.  It is unfortunately less readily comparable with the position he would have been in if he had taken the FSAVC benefits when he should have.  However, he has done so as a matter of choice and my conclusion remains that he has not suffered any identifiable loss. 
28. Shell offered to recompense Mr Edmonds for some of the lost investment value of the monthly pension instalments he would have received, if the pension benefits had been paid out on 1 September 2002, but this was before it was fully aware that Mr Edmonds had resolved the problem of the FSAVC policy by transferring it to another pension provider.
29. Mr Edmonds says it was his understanding that the continuing presence of the FSAVC policy prevented him making contributions to another similar arrangement until April 2006.  However, as no contributions were being paid to the FSAVC policy, there was no such restriction.  Shell cannot be blamed for this misunderstanding and, thus, they are not liable for any possible loss of tax relief on the contributions he would have otherwise made.
30. Conversely, Mr Edmonds says that he could have reinvested his pension payments received after 1 September 2002 in another suitable arrangement and thereby gained 40% tax relief on the contributions.  However, as the pension payments would also have been liable to tax at the same rate, there would have been no such tax advantage to be gained.  Whether a better investment return than from Equitable’s FSAVC could have been obtained over the same period is speculative and certainly not a loss that flows from any maladministration. 
31. Mr Edmonds has introduced a number of peripheral issues, some to do with other aspects of his pension, some to do with wider issues connected to Equitable.  They are not relevant to the core issue of any loss suffered as a result of Equitable not being notified of his retirement.
32. It is not my normal practice to recompense applicants for their time spent in dealing with their complaints. Private time spent, however reluctantly, on private affairs cannot be “charged out” as a professional service. However, Mr Edmonds suffered distress and inconvenience in consequence of Shell’s admitted maladministration, in particular, because of the uncertainty caused by the serious financial situation Equitable was in at the time and the additional effort he was required to obtain the best result he thought possible in resolving the situation.  I make an appropriate direction below.
33. I uphold the complaint to the extent indicated above.

DIRECTION

34. I direct that, within 14 days of the date of this Determination, Shell shall pay Mr Edmonds £500 as suitably modest redress for the non-financial injustice identified  above. 
TONY KING

Pensions Ombudsman

21 August 2008
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