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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D MacQueen

	Scheme
	:
	MacQueen Air Conditioning Small Self Administered Scheme 

(the SSAS)

	Respondents
	:
	Premier Pension Services (PPS)
Premier Pension Trustees Limited (PPT)


MATTERS FOR DETERMINATION 
1. Mr MacQueen complains as beneficiary that the Respondents took an excessive amount of time to wind up the SSAS and to transfer the funds to a Self Invested Personal Pension Plan (SIPP) and that in consequence of the unreasonable delay the fund has sustained a loss in growth.
2. In this document I have generally referred to the Respondents collectively as JLT because the response to Mr MacQueen’s complaint was made by Jardine Lloyd Thompson Group plc on behalf of the Respondents. Otherwise I have used the abbreviation PPS and PPT where appropriate, according to the origin of correspondence. 

THE SCHEME

3. The Schedule to the Scheme Rules of October 2000 gives the Managing Trustee the power to make and manage investments. It has the duty to furnish information to HM Revenue & Customs (HMRC) (previously the Inland Revenue) and to keep a register of investment decisions. The assets of the Scheme are owned jointly by the Managing Trustee and the Pensioneer Trustee. However, the Pensioneer Trustee is liable only for the duties specifically stated in the Scheme Rules to be its responsibility. The Rules effectively limit the Pensioneer Trustee’s role to one of co-owner and co-signatory (including bank accounts). The Pensioneer Trustee has no wider control over investments, investment decisions or the documentation relating to the Scheme’s investments except in certain specific cases in relation to borrowing and the realisation of insurance policies. Moreover, no asset can be realised for cash, or dealt with otherwise, without the consent of the Pensioneer Trustee. The Pensioneer Trustee may not agree to any transaction which it believes is contrary to the Scheme Rules or HMRC requirements. The Pensioneer Trustee may process investment decisions upon instructions from the Managing Trustee. 
4. In practice the Pensioneer Trustee or another company in the same group sometimes carries out administration (as in this case), investment management and actuarial work in the relation to a SSAS.
5. Both the Pensioneer Trustee and the Managing Trustee are covered by an indemnity clause. Clause 17(1) of the Rules states:
“None of the Trustees shall be liable for the consequences of any mistake or forgetfulness, whether of law or fact, by themselves or their legal or other advisers or any of them for any breach of duty or trust whatever whether by way of commission or omission unless it is proved to have been made done or omitted in personal conscious bad faith of the Trustees sought to be made liable.”
MATERIAL FACTS

6. Mr MacQueen owned an air conditioning business called MacQueen Air Conditioning (the Company). At the material time he was the sole member and Managing Trustee of the SSAS. PPS is a division of JLT Benefit Solutions Ltd and provided administration services to the Pensioneer Trustee. The Pensioneer Trustee at the relevant time was PPT (formerly AMP Pension Trustees) having taken over that role from Equitable Life in August 2002. The assets of the SSAS comprised a) shares in the UK Balanced Property Trust Ltd, purchased at the time when the administrator and trustee of the SSAS was Equitable Life (the Property Trust), b) an OEIC (an investment made through Halifax Investment Fund Managers Ltd (Halifax)) and c) cash in trustees’ bank accounts, including the proceeds of a disinvestment in 2001 of some Equitable Life investments. These assets were worth approximately £480,000 in October 2004 of which the bulk was in cash.  The shares in the Property Trust were worth around £50,000. 
7. JLT has said that on 19 November 2002 Equitable Life advised JLT that it had no details of the purchase of the shares in the Property Fund other than the application form and that in the absence of the relevant share certificate it could not complete a form to transfer the stock to JLT. At that time Mr MacQueen’s IFA was Ernst and Young Asset Management (Ernst and Young), now Cavanagh Financial Management Limited. 
8. On 15 January 2003 PPS wrote to Ernst and Young to advise it of the position and to obtain from it details of the shares so that they could be re-registered. JLT has said it obtained no response until a year later, on 20 January 2004, when Ernst and Young sent it a Stock Transfer Form to re-register the shares. PPS returned the completed Stock Transfer Form to Ernst and Young on 3 February 2004. JLT has said it received no further correspondence on the re-registration of the shares and at no time received the new share certificate following re-registration. It speculates that it may have been sent to Ernst and Young as the first-named owner of the shares. 
9. In December 2003 Mr MacQueen was thinking of selling the Company to his main supplier.  On 23 December he received lengthy written advice from an IFA, Alan Steel Asset Management (ASAM) which he later appointed to act for him, replacing Ernst and Young. On 22 January 2004 ASAM acknowledged its formal appointment by Mr MacQueen to handle his business affairs. That letter highlighted a problem with his SSAS, in that (as ASAM put it) if he became an employee of the purchaser upon the sale of the Company, the SSAS would belong to the purchaser and not to Mr MacQueen personally. ASAM’s advice was to move Mr MacQueen’s fund from the SSAS into a SIPP before the sale of the Company. However, the fund would have to pass the “maximum transfer” test.  ASAM approached a firm called Hornbuckle Mitchell (Hornbuckle) to set up the SIPP. 
10. The other issue which ASAM’s letter addressed was how to deal with the SSAS in the interim. ASAM wrote: 

“…in the meantime we can still move into the markets via your exiting SSAS through the trustees…I am quite happy to have the UK balanced property in there at £50,000 just now but the remaining £430,000 should be invested…it is probably not a bad idea to drip feed this into the markets over the next few months or we could put the whole lot in one go.”

11. On 7 October 2004 ASAM sent Hornbuckle the paperwork to set up the SIPP and obtain a transfer of assets from the SSAS. Hornbuckle immediately passed the transfer request on to PPS’s office in Glasgow, as shown in the application papers. Administration of the SSAS had always been handled by PPS’s Cardiff office, a fact that emerged when PPS began corresponding with Hornbuckle. The paperwork was forwarded to Cardiff and work commenced on the wind-up of the SSAS on 3 November.

12. In early November, PPS notified Mr MacQueen of its requirements to calculate his transfer value from the SSAS. PPS approached Mr MacQueen because through an earlier approach to his IFA, Cavanagh, it had transpired that Cavanagh was no longer advising Mr MacQueen. On receipt of the information requested, PPS found that Mr MacQueen held a personal pension plan, the value of which had to be included in the calculation of the maximum transfer value. PPS asked Mr MacQueen for details in early December 2004 and received them on 27 January 2005. On 14 February PPS wrote to Mr MacQueen explaining his transfer value was below the maximum allowed and the transfer to the SIPP could proceed. PPS also explained that any paperwork to encash assts would need to be countersigned by PPS and any withdrawals from the trustees’ bank accounts would need to be authorised by PPT. It later transpired that Mr MacQueen had not seen that letter and a copy was faxed to ASAM on 8 March.
13. On 22 March 2005 Hornbuckle told PPS that the intention was to transfer the shares in the Property Trust to the SIPP in specie. This instruction was confirmed in writing by Mr MacQueen on 24 March in a letter forwarded to JLT by ASAM on 29 March. In the letter Mr MacQueen stated his wish that all holdings other than the Property Trust should be encashed.
14. On 15 April PPS wrote to ASAM saying that Hornbuckle would need to arrange for the UK Property holding to be transferred in specie to the new SIPP “by raising their own documentation”. It also said that the investments with Equitable Life and Halifax would need to be encashed and the author looked forward to hearing that the encashments had been processed. PPS contacted ASAM again in June asking for an update on progress.
15. According to an internal JLT note, in a telephone conversation between ASAM and JLT on 20 April 2005, ASAM said it had thought the encashments had already been effected. JLT informed ASAM that ASAM would have to initiate the encashment documentation and send it to JLT for counter-signature. JLT supplied the relevant policy numbers to ASAM. 
16. During May, Hornbuckle contacted JLT to find out what had happened to a stock transfer form, relating to the Property Trust, that they said had been sent to JLT in April. The stock transfer form changed ownership of the Property Trust from PPT and Mr MacQueen to Hornbuckle and Mr MacQueen. JLT could find no trace of receiving the stock transfer form and it was received from Hornbuckle on 3 June following a chasing letter from JLT.
17. JLT completed the stock transfer form and passed it on to ASAM on 21 June to obtain Mr MacQueen’s signature. JLT passed the completed stock transfer form to Lloyds TSB Registrars (Lloyds) on 18 July. Lloyds replied on 26 July that it could not process the transfer without a Letter of Indemnity because there was no share certificate. The author said that a Letter of Indemnity form had been issued on 1 April 2004. JLT did not believe that it had received this form and passed Lloyds’ request on to ASAM. ASAM also said it had not seen the form and asked Lloyds to send it again. 
18. During August, ASAM contacted JLT for updates on progress in the transfer of the Property Trust but JLT had heard nothing further from Lloyds, or ASAM, regarding the indemnity and was unable to proceed. JLT explained to ASAM on 11 August that it had learnt from Lloyds that, to obtain the Letter of Indemnity, payment was required of £200. A note of a conversation between JLT and ASAM of that date indicates that ASAM said it would take that forward. On 9 September, Mrs MacQueen sent a trustees’ cheque to JLT for £200 and JLT passed this on to Lloyds on 15 September. In response, Lloyds explained that the Letter of Indemnity could only be issued by Butterfield Fund Managers (Guernsey) Ltd (Butterfield) and JLT made the appropriate request shortly after.
19. On 31 October Butterfield supplied the Letter of Indemnity and JLT passed it to ASAM for Mr MacQueen’s signature, returning it to Butterfield on 21 November. Butterfield initially had a further requirement before proceeding but, on 22 December it told JLT that this requirement had fallen away and accordingly it had instructed Lloyds to proceed with the transfer. PPS received the new share certificate on 20 January 2006. It then became clear that Lloyds required further information and in a fax of 27 January 2006 Butterfield requested a new stock transfer form accompanied by the share certificate before it would effect the transfer.
20. On 9 December 2005 ASAM had written to PPS complaining about the delay. The author said that through PPS and/or PPT’s inability to wind up the scheme Mr MacQueen had lost substantial returns in the stock market which amounted to a loss of £90,000 growth in the SSAS. ASAM wrote again on 23 December 2005 stating that its client expected the matter to be concluded by the end of January 2006 at the latest.
21. On 31 January 2006 PPS replied to ASAM’s letter of 9 December. The author agreed that the transfer had taken “considerably longer than one would normally expect”. However, she stated that she could not accept that responsibility for the delay rested with PPT. She said that “during the period concerned various administrative issues cropped up which collectively delayed the transfer but all correspondence and telephone calls were answered in a timely way and well within our published turnaround times.”
22. On 24 February 2006 ASAM emailed PPS stating that further queries they had submitted the previous day about the SSAS assets were not understood because as trustees they should have had all the information in its possession. On the same day ASAM replied to PPS’s letter of 31 January complaining once more about the delay. The author reiterated that PPS had had all the relevant documentation since early 2005.

23. On 2 March 2006 ASAM returned to PPS the signed stock transfer form along with the share certificate for transmission to Butterfield. Butterfield completed the transfer request on 20 March. In a letter to PPS, dated 27 April 2006, ASAM said “we have agreed that the UK Balanced Trust has now been transferred in specie to Hornbuckle…”

24. On 22 March, Hornbuckle passed to JLT a copy of the correspondence sent to Halifax in June 2005 requesting encashment of the OEIC, which had not been actioned. PPS passed the request to Halifax on 24 March. The request was returned because Halifax had no authority to accept instructions from PPS. The appropriate authority was provided by ASAM on 27 April and passed to Halifax on 3 May. Halifax asked, on 18 May, for further signatures which were supplied on the same day and a cheque was sent to PPS by Halifax on 1 June in respect of the sale.
25. PPS contacted ASAM on 6 June to explain that the proceeds of the sale of the OEIC had been received and passed on for investment in one of the trustees’ bank accounts. PPS said that as soon as the cheque cleared and the final balance of the accounts was known steps would be taken to close the accounts. PPS then sent letters to the relevant banks requesting that the accounts be closed.
26. On 6 July, ASAM raised with PPS the possibility of reversing the transfer and said that further advices were to follow. Accordingly, PPS told the banks holding the trustees’ accounts that the accounts were to remain open for the time being. On 10 August, ASAM confirmed to PPS that the transfer was to proceed and PPS duly issued instructions for the closure of the bank accounts.

27. On 8 August 2006 ASAM chased a reply to their letter of 24 February to PPS asking for an answer and “confirmation of the settlement you would be willing to make.”

28. On 8 September 2006 Hornbuckle confirmed that it had received transfers from PPS in the sums of £311,644.69 and £192,309.48.

SUBMISSIONS

JLT
29. As to the nature of its contract with Mr MacQueen, JLT has said that when PPT took over as Pensioneer Trustee (at that time, it was AMP Pension Trustees) it issued Mr MacQueen with its fee agreement and Standard Services Schedule. The particulars of that Schedule are set out in the Appendix. However, JLT has also commented that the documents do not set out how share certificates are dealt with or whether PPT was responsible for holding them. It has said that if a new certificate is sent to JLT it is its practice to forward it to the client via the IFA. “JLT would not hold the original certificate.”
30. JLT maintains that PPT received no documentation when it took the Scheme over from Equitable Life and that it was never in possession of any investment documentation. Accordingly, it denies that PPT was responsible for losing the Property Fund share certificate. JLT further argues that PPT has no authority under Financial Services Authority regulations to hold investment documentation and that, typically, investment documentation would be held by the Managing Trustee or his IFA. Moreover, any fault on the part of PPT is, it argues, covered by the Indemnity Clause.
31. JLT further argues that Mr MacQueen as Managing Trustee “could have invested the scheme assets for which it held proper title in the same classes of assets or funds which the Complainant now says he should have been invested in within the SSAS which could then have been transferred to the SIPP in specie in one go or in several tranches. As an alternative, as the Complainant was in non-pensionable employment, his IFA could have set up a SIPP and transferred to it the cash elements of the SSAS (in one go or in tranches) and made the same investment choices as are now alleged.”

32. As to the alleged investment loss, JLT maintains that at any time it would have taken instructions to invest the cash assets on behalf of the SSAS to take advantage of a rising stock market, or as instructed, but no such instructions were received.
Mr MacQueen

33. ASAM claims that Mr MacQueen has lost on the two year performance of a rising stock market because of PPS and/or PPT’s incompetence. ASAM says that PPS and/or PPT allowed the whole process to drag on. As an example they refer to the period between June 2005 when a stock transfer form was supplied to JLT and March 2006 when the transfer of the Property Fund was completed. They also refer to the fact that Mr MacQueen told JLT in March 2005 that he wished to encash the OEIC but JLT only contacted Halifax about that in March 2006. 
34. As to the options available in the transfer process, ASAM has said “Partial Transfers from Occupational Pension Schemes pre A-day were prohibited. It was therefore impossible for us as an IFA to set up a SIPP and transfer the cash element of the SSAS into the same investment choices as proposed and leave the shares in the SSAS.” It maintains JLT should have known this. On the issue of whether Mr MacQueen should have continued turning his cash investments in the SSAS into stock, ASAM has queried why “on a scheme wind-up would he wish to buy investments which would then consequently have to be sold or transferred in specie causing further delay?” It agrees that it discussed with Mr MacQueen putting investments in place and that he agreed there would be very little point in investing the cash assets in the SSAS, considering they were winding up the scheme. “All parties would have agreed that this could have been a great thing to do if JLT had given us a timescale.”

35. ASAM maintains that PPT was duty bound to keep a clear picture of all of the assets in the underlying SSAS. In the matter of the lost share certificate ASAM has said that PPS/PPT must have records showing who it was sent to. “…both Lloyds and Butterfield say it was sent to JLT”. It was PPT who gave the instructions for the purchase of the shares not the Managing Trustee and it should be liable for the whereabouts of the share certificate. “They indeed should have checked when the share certificate came in and that the amount invested corresponded with the amount of shares bought in the correct fund.”

36. ASAM has said that Mr MacQueen lost some £90,000 in lost increase in capital of £430,000 a result of the delay. It argues that had the fund been transferred when the request was first made the portfolio would have been up some 28% by the end of November 2006. It argues that the growth in the period 1 October 2005 to 30 September 2006 was some 10%. The FTSE in the same period rose 8.11%.

37. ASAM has said that the basis for the figures it has advanced is an investment portfolio it maintained for Mr MacQueen outside his pension and that the investment in the SIPP would have been on similar lines. However, it has also said “I did suggest we would drip feed the money in and the immediate recommendation was to put half the money in here so, conservatively, it would have been up over £120,000. With the rest of the money being drip fed in then it is not inconceivable that it could have been over £200,000 up.”
38. ASAM also refer to “more and more paperwork and evidence of phone calls” that JLT has produced during my office’s investigation into Mr MacQueen’s complaint. ASAM say that this makes it clear that ASAM was constantly chasing for action to be taken.
CONCLUSIONS

39. Mr MacQueen maintains that it was incompetence on the part of PPS and PPT that caused unnecessary delay and that he sustained loss through lack of investment opportunity as a consequence. 

40. It is important to determine where the various responsibilities lay and this can largely be established from the Standard Services schedule (the Schedule) that formed part of the agreement between the Pensioneer Trustee (AMP Pension Trustees, which later became PPT), the member trustee (Mr MacQueen) and the principal employer (MacQueen Air Conditioning Ltd). 
41. The Schedule is quite clear about the responsibilities of the Pensioneer Trustee and is silent on any actions related to transfers out of the SSAS or its closure. The facts indicate that the line between PPS and PPT is somewhat blurred since PPS was acting on PPT’s behalf in carrying out some administrative work. Clearly, PPT had to act on requests from the Managing Trustee (providing they were in line with the SSAS’s trust deed and rules and HMRC requirements). Taking steps to close the SSAS falls into that category. I am satisfied that decisions about the investments within the SSAS, and how and when those should be encashed, were the responsibility of the Managing Trustee, and his advisers, as appropriate and agreed between them 
42. The whole transfer operation was protracted to a degree that JLT admits was unusual. It told ASAM at one point that it expected the wind-up to be complete by January 2005. For its part, JLT denies responsibility and blames Mr MacQueen and his agents, by implication, for the delay caused by the loss of the Property Fund share certificate; it also blames Ernst and Young, Lloyds and Butterfield for their dilatoriness. It maintains that it acted within its target timescales for answering correspondence and telephone calls. (I have not seen those targets and cannot confirm whether they were met). ASAM blames PPS and PPT without qualification and complains about the frustrations in dealing with JLT throughout the process to wind up the SSAS. To some extent I sympathise with that, having had evidence presented to me by JLT in a somewhat piecemeal fashion which has caused the investigation into Mr MacQueen’s complaint to be more protracted than it needed to be. 
The Delay
43. I have identified three significant phases: (i) from the issue of instructions to PPS by Hornbuckle on 7 October 2004 until the instruction to transfer the Property Trust shares in specie on or about 22 March 2005; (ii) the subsequent delay caused by the loss of the Property Trust share certificate. 22 March 2005 to 20 March 2006, when the transfer of the Property Trust was completed; and (iii) the delay which followed the transfer of the Property Trust, 20 March to 8 September 2006.
The First Period (7 October 2004 to 21 March 2005)

44. The scheme wind-up commenced on 3 November 2004. The confusion about which PPS office was responsible was unfortunate but not the specific fault of any one of the parties. The information about Mr MacQueen’s personal pension plan which PPS had requested in early December to determine the Maximum Transfer Value was not forthcoming until 27 January 2005. There was certainly delay of a few months in these respects which is not attributable to PPS or PPT.
The Second Period (22 March 2005 to 20 March 2006) 

45. The principal issue in this period is the loss of the Property Trust share certificate. JLT maintains that PPT was not to blame. It argues that the Pensioneer Trustee received no documentation when it took the Scheme over from Equitable Life and that it was never in possession of any investment documentation. It has speculated that the replacement share certificate (see paragraph 8) may have been sent to Ernst and Young as the first-named owner of the shares. I find that quite credible as JLT was corresponding with Ernst and Young about the Stock Transfer Form up to February 2004.
46. For its part, ASAM argues that since PPT as Pensioneer Trustee was responsible for executing the instruction of Mr MacQueen, as Managing Trustee to effect the purchase of the shares, the certificate must have been in its possession at some stage. Given that the shares were purchased in March 2002 and that PPT did not take over from Equitable Life until August 2002 it seems to me more likely that, if it was issued, the share certificate passed through the hands of Equitable Life.
47. Hornbuckle and PPS between them worked on the transfer of assets from the SSAS to the SIPP. It is unfortunate that neither noticed the absence of the share certificate although it is apparent that each of the parties probably thought that one of the others was holding it. I have no basis for saying that JLT should carry all the blame on this point.
48. It was in late July 2005 that Lloyds brought the missing share certificate and need for a Letter of Indemnity to JLT’s attention. What followed next was a catalogue of minor adverse events that together caused a significant delay. All the parties concerned might have acted differently and the process could have been smoother but the evidence does not suggest that JLT’s actions alone caused the delay. It does not seem to me reasonable to blame them for the events in this period.

The Third Period (20 March 2006 to 8 September 2006)
49. The in specie transfer had been completed by 20 March 2006. Before the SSAS could be wound up, the remaining assets had to be transferred. Until March 2006, ASAM had been dealing with the sale of OEIC, not JLT, but nothing had happened in connection with this since June 2005 when a request had been sent to Halifax. PPS had been asking ASAM for updates on the progress of the sale from time to time during this period and, in late March 2006, took up the process. I do not believe it is correct to say that JLT did nothing about the OEIC before March 2006 because of incompetence, as ASAM suggests. As far as JLT was concerned, it had explained, in April 2005, that ASAM should advise it when the encashment had been completed. The proceeds of the sale of the OEIC were released on 1 June 2006. Whilst this is longer than might have been expected, PPS was required to obtain further documentation and signatures and I do not consider that PPS contributed to any delay during this period.

50. PPS could not close the Trustees’ bank account until the final balance was known. Once the cheque from Halifax had cleared, PPS started the process to close the accounts. But, shortly afterwards, ASAM asked that the transfer be halted. Once PPS was asked to proceed again with the transfer, the bank accounts were closed and cheques sent out by the banks towards the end of August. The cheques were forwarded to Hornbuckle within a few days. I do not see that PPS caused a delay in this period and therefore it is my opinion that neither PPS nor PPT can be held responsible for the length of time it took for the final assets to be transferred after 20 March 2006.
Summary
51. In all, the process of transfer took from October 2004 until early September 2006, nearly two years. On behalf of Mr MacQueen, ASAM has made it clear that they believe PPT and/or PPS should have been doing more throughout the transfer process. However, the role of PPT was as outlined in the agreement with AMP Pension Trustees. This does not place an obligation upon the Pensioneer Trustee to actively involve itself in the processes connected to investments or disinvestments. PPS in turn provided some administrative support to PPT, not to the Managing Trustee or his agents. For these reasons I do not support ASAM’s view that the blame for the delay can be laid at the door of PPT or PPS. 
52. Mr MacQueen’s complaint is not upheld.
TONY KING

Pensions Ombudsman

30 November 2009
AMP Pension Trustees Fee Agreement
[FAG2003 SCH2]

Schedule 2: Standard Services

The Standard Services subject to schedule 3 are:

1. providing AMP PT standard trust documentation suitable to obtain and/or maintain Exempt Approval as appropriate;
2. negotiating with the APSS to obtain and/or maintain Exempt Approval as appropriate;
3. acting as Pensioneer Trustee of the Scheme subject to the completion of Trust Deeds necessary to appoint AMP PT as Pensioneer Trustee;

4. providing actuarial services as detailed in the Notice of Appointment of Professional Advisor, including the provision of an initial actuarial valuation report at commencement of the Scheme if appropriate;

5. calculations relating to death claims and retirement claims in the twelve months preceding normal retirement;
6. providing general advice and guidance to Member Trustees on the acceptability of investments to the APSS;

7. providing preliminary advice on property transactions proposed by the \member Trustees;

8. being a mandatory signatory to all Scheme bank accounts;

9. keeping such records as agreed between AMP PT and the Member Trustees from time to time based on information supplied by any of:

9.1. the Principal Employer;
9.2. the Trustees (both member and Non-Member;

9.3. other advisors to the Member Trustees and/or the Principal Employer;
10. carrying out work in connection with a transfer in or assignment of policies to the Scheme on standard documentation;
11. making one review and providing one set of comments on the Scheme Annual Report and/or accounts;
12. advising the Member Trustees of the general requirement of APSS and the requirement laid down by the APSS for the submission of information to them.
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