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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr N J Clay

	Scheme
	:
	The Ford Salaried Contributory Pension Fund

	Respondent
	:
	Ford Motor Company Limited (Ford) (the Employer)


MATTERS FOR DETERMINATION 
1. Mr Clay’s deferred benefits have been put into payment early on the grounds of ill health. He is of the opinion that he should have been granted “medical disability retirement”
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Clay was employed by Ford from 5 August 1987 to 30 December 2000. He received a “Medical Separation” payment when he left. This is not a benefit under the Scheme, but is paid by the Company in circumstances where it is not thought that the employee meets the requirements for a disability pension from the Scheme. Mr Clay’s entitlement under the Scheme at that point was to a pension payable at his normal retirement age.
4. On 28 March 2006, Mr Clay wrote to the Pensions Manager asking what criteria he needed to meet in order to qualify for a disability retirement pension. He said,
“At the time I left I was suffering from clinical depression brought on mainly by the after effects of previous cancer treatment and in particular nerve damage to my legs. In December 2000 it was not known what had caused the nerve damage to my legs. Since November 2002 the reason has been clarified as due to excessive Radiotherapy treatment I received as part of treatment to cure me of cancer in 1981. Expert Neurologists have said this condition is not treatable and the prognosis is one of continuing deterioration to my leg muscles. This has affected my walking substantially, to the point where I am now officially registered as disabled and receiving Disability Living Allowance.”

5. Mr Clay had a consultation with Ford’s medical adviser, Dr Ward, on 19 May 2006 and again on 16 June 2006. He also sought clarification as to what benefits might be available to him, having initially been told that this would be a Medical Disability Retirement pension; either MDR1 or MDR2 (see Appendix). In an e-mail dated 25 May 2006, the HR Manager explained that MDR1 and MDR2 were only available to current employees. He apologised if he had misled Mr Clay in an earlier conversation.

6. On 21 July 2006, Ford Pension Funds Administration (the Administrators) wrote to Mr Clay enclosing a Retirement Statement for retirement on 16 June 2006. This quoted a pension of £10,059.55 p.a. or a lump sum of £19,014.87 and a reduced pension of £8,403.20 p.a.
7. Mr Clay wrote to the Administrators on 7 January 2007, saying that he wanted to appeal the amount of pension. He said:
7.1. His request for a pension had been triggered by reading correspondence from 2000 and, in particular, a letter, dated 22 August 2000, from the then HR Manager, which had said,
“In the event that you believe that in the future your condition has deteriorated further to the extent that you were incapable of further employment and there was evidence to substantiate this from appropriate medical authorities, you could apply for an immediate pension. If granted this would not be actuarially reduced and would be based on your pensionable service at the date of the Medical Separation.”

7.2. He had been unaware that he could apply for an immediate pension, so reading this letter had triggered his request.

7.3. He now knew that he suffered from Radiation Induced Radicular Plexopathy (RIRP); a rare condition caused by an overdose of radiation treatment in 1981, which caused muscle wastage. His condition would continue to deteriorate.

7.4. Dr Ward had been very supportive and had said that she was willing to support either MDR1 or MDR2 (see Appendix), whichever he wanted to opt for.

7.5. In 2000, it had been suggested that he take Medical Separation even though he was of the opinion that he could have remained on sick leave until November 2001.

7.6. Dr Ward had approved Medical Separation, in 2000, because she had reached a conclusion as to his prognosis, but his condition was ongoing and deteriorating.

7.7. He went to his GP in July 2002 and asked to be referred back to the neurologist. After further tests, the neurologist had been able to make a diagnosis of RIRP, in November 2002, and said that the condition would continue to worsen.

7.8. Dr Ward had reached a decision in 2000 on the basis of an incomplete picture. He had actually been ill enough to be medically retired. He had been suffering from the same deteriorating condition from 2000 to the present day; the only difference was that it had now been formally diagnosed as RIRP.

7.9. He had earned nothing in 2001 and 2002. In 2003, he had worked part time from home, but his earnings had been well below the national average.

8. In response, the Pensions Manager said that Mr Clay’s letter had been reviewed by Ford’s Director of Health Services and that he had confirmed that Medical Separation had been recommended at the time Mr Clay had left. She referred to the letter from the HR Manager (see above) and said that this was basis upon which the figures had been prepared, i.e. pensionable service to the date Mr Clay left and no actuarial reduction. The Pensions Manager confirmed that the categories MDR1 and MDR2 did not apply to deferred members. She also said that her response was stage one of the Internal Dispute Resolution (IDR) procedure.
9. Mr Clay wrote to the Scheme’s Trustee appealing on the grounds that:

9.1. the decision, by Dr Ward and the HR Manager, to offer him Medical Separation in 2000 had been incorrect and premature. He had been forced to leave instead of staying on sick leave until November 2001 while his illness was investigated more fully.

9.2. if he had stayed, it would have become clear that there was a problem with his right leg as well as his left. It was this knowledge that led to the diagnosis of RIRP.

9.3. with this knowledge, he should have been offered Medical Disability Retirement instead of Medical Separation.

10. Mr Clay’s appeal was referred to Ford, on the grounds that questions of eligibility for medical retirement were for the Company to decide. The Employee Affairs Coordinator responded,

“I am advised that you were awarded medical separation for a medical condition unrelated to the leg problem you mention in your letter ... (I am not party to what this condition was). In relation to this other condition Dr Ward made a decision based on her own clinical assessment together with information from your General Practitioner. I understand that you declined to allow Dr Ward to see the report on this condition from your specialist.

I am also advised that it was known that you had a problem with your leg at the time you were offered medical separation. Information from your General Practitioner commenting on consultant reports in relation to this matter gave no indication that your leg condition would become worse or significantly affect your mobility in future. I note from the medical chronology that you sent me that your Consultant did not in fact conclude a diagnosis of your leg problem until November 2002 almost two years after you had left the Company. (If I understand your absence chronology correctly November 2002 was a year after your Company sickness pay would have expired had you not taken medical separation).
It is the Company’s policy that an employee’s decision on whether to accept medical retirement or medical separation is voluntary. I am advised that Dr Ward noted in your medical record at the time that she had explained this to you.

I have asked the current Director of Health Services to review this matter. He has confirmed that in his view, at the date you left the Company in December 2000, your condition met the criteria for medical separation not medical retirement.

I trust that this clarifies the Company’s position on this matter.”

11. Mr Clay further appealed on the grounds that:
11.1. the decision by Dr Ward and the HR Manager, in 2000, had been incorrect.

11.2. he had left because of depression, largely caused by the problems he was experiencing with his left leg, which had been diagnosed in 1999.

11.3. he had been forced to take medical separation; as evidenced by correspondence from the then HR Manager.

11.4. if he had not been forced to leave, it would have become apparent to Dr Ward and his GP that his condition was worsening before November 2001.

11.5. this knowledge had led the specialist to diagnose RIRP. 

11.6. with this knowledge, he should have been offered medical retirement rather than medical separation.

11.7. he had not refused to let Dr Ward see the report concerning his leg, but he had refused to let her take a copy.

11.8. so far, he was owed £7,000 in back payments of pension and they could consider backdating his pension to mid 2001, when it was known that his condition was getting worse.

12. The Company’s position remained largely the same, but the Employee Affairs Coordinator did say that payment of Mr Clay’s deferred benefits had been approved in July 2006 and he could opt to back date payment. Mr Clay’s pension has been brought into payment with an effective date of 16 June 2006. Ford say that this reflects the date “when it was concluded he met the criteria for this benefit”. Ford have also confirmed that, on the advice of the Actuary, no reduction has been applied to Mr Clay’s benefits.
SUBMISSIONS

Mr Clay

13. Mr Clay submits:

13.1. He is unhappy with the early retirement figures offered to him and feels that he should have been offered a medical disability retirement pension of around £18,714 p.a.

13.2. He was forced to take Medical Separation at a time when he was at a very low ebb. He was not in a position to “fight his corner”, disagree or appeal.

13.3. The decision taken by Dr Ward and the HR Manager was premature, incorrect and not based on a full and final diagnosis of his condition.

Ford

14. In addition to the points made previously to Mr Clay, Ford submit:

14.1. Rule 11.1 (see Appendix) provides for Active Members of the Scheme to retire with a Disability Pension (referred to as an MDR), subject to certain criteria. Active Membership is defined in Rule 1.1 (see Appendix). Mr Clay ceased to be an Active Member on 30 December 2000, when he left the Company. He is not, therefore, eligible for an MDR pension. This remains the case after execution of the Deed of Amendment.
14.2. As far as the Scheme is concerned, Medical Separation is treated as a “normal quit” and employees are eligible for the same benefits as any deferred member.

14.3. Under Rule 29.3 (see Appendix), deferred members can request commencement of their pension on an actuarially reduced basis.

14.4. The HR section where Mr Clay was employed have advised that the medical certificates covering his period of sickness absence give the reason for absence as depression.

14.5. Dr Ward’s medical notes do not record her having been shown a specialist neurological report in 2000. The information from Mr Clay’s GP, commenting on consultants’ reports, gave no indication that his leg condition would become worse or significantly affect his mobility in the future. A report from Mr Clay’s GP, in May 2000, indicated that he had been discharged from consultant neurological follow-up. Dr Ward and their current Chief Medical Officer have advised that this means that, at the time, he was not thought to have an ongoing progressive neurological condition.

CONCLUSIONS

15. There is a time limit for applying to the Pensions Ombudsman of three years from the act or omission which forms the basis of a complaint (or the person’s awareness of it). This may be extended where it is reasonable for the application not to have been made within the usual time limit. I do not propose to extend this investigation to include the original decision, in 2000, not to award Mr Clay a pension. He was clearly aware that a Medical Disability pension had not been awarded at that time and was able to bring a complaint to the Ombudsman within the usual three year period. My determination, therefore, concerns the subsequent decision to pay Mr Clay’s deferred pension early.

16. In 2006, Mr Clay was a deferred member of the Scheme and, therefore, it is correct that his pension should be paid under Rule 29.3, rather than Rule 11.1. The availability of a diagnosis of RIRP, in 2002, does not, in this case, require Ford to revisit the decision made in 2000.
17. Under Rule 29.3, a Member may make an election to receive an immediate pension.  The election may be made “at any time ... if the Member … is able to satisfy the Principal Company that he ... is retiring from gainful employment because of incapacity”. Ford have paid Mr Clay’s pension from 16 June 2006 on the grounds that this is when it was concluded (by Dr Ward) that he met the criteria for the early payment of his deferred benefit. Mr Clay argues that, because he was obviously suffering from RIRP in 2000 (although it had not been diagnosed at that time) he should be granted a Medical Disability Pension.
18. In order for Mr Clay to receive a Medical Disability pension, he would have to be retiring under Rule 11 and this is not the case. I am satisfied that it is not maladministration for Ford to pay Mr Clay a pension under Rule 29.3.
19. Rule 29.3 provides for the Member to elect to receive a pension at the time he is able to satisfy the Principal Company (Ford) that he is retiring from gainful employment because of incapacity. Ford have correctly taken the election to have been effective on the date of the second consultation with Dr Ward in 2006.

20. I do not uphold Mr Clay’s complaint.

TONY KING

Pensions Ombudsman

23 July 2008


APPENDIX

Trust Deed and Rules

21. At the time of Mr Clay’s application, the Scheme was governed by a Consolidated Deed and Rules, dated 24 June 2003. Rule 11.1 provided,

“Disability Pension

If at any time before Normal Retirement Date:

(a) an Active Member provides evidence satisfactory to the Company that for reasons of ill-health he or she is incapable for the foreseeable future of making an acceptable work contribution in any suitable job with the Company within reasonable travelling distance of his or her current residence; and

(b) such Member has completed an aggregate of five or more years’ Service as an Active Member (including any period of membership of the Hourly Paid Fund)

he or she shall be entitled to retire immediately on Disability Pension increased if necessary so that the amount payable is certified by the Actuary as being equal in value to his or her Short Service Benefit to which he of she otherwise would have been entitled.”

22. “Active Member” was defined as,

“a Member has been admitted to Membership pursuant to Rule 6 (or where appropriate pursuant to the Previous Rules) and

(a) has not reached Normal Retirement Date and

(b) has not either

(i) ceased to be a Salaried Employee or to be in Pensionable Salaried Service or

(ii) ...”

23. “Disability Pension” was defined as,

“in relation to a Member retiring pursuant to Rule 11 ... an annual rate of pension calculated in the same manner as Normal Retirement Pension but calculated as if Pensionable Salaried Service had continued until the Member’s 62nd birthday (in the case of a Member who is not a Pilot) or 60th birthday (in the case of a Pilot) and on the basis of Pensionable Pay as at the date of retirement.”

24. Rule 29.3 provided,
“Deferred Pension Early Retirement Option

A Member who has become entitled to a deferred pension under Rule 15.1 [Entitlement to Deferred Pension] and who was not in the circumstances of his or her withdrawal from Service entitled to or granted a pension under Rule 12.1 (voluntary early retirement) may subsequently elect subject to the consent of the Principal Company to receive an immediate pension instead of such deferred pension. Such election shall be made (if at all) at any time after attainment of age 55 (or at any time if the Member had completed 10 years’ Service and is able to satisfy the Principal Company that he or she is retiring from gainful employment because of incapacity). Such immediate pension shall be subject to the same provisos as are set out in Rule 15.3 [Early retirement option in lieu of deferred pension], to the GMP Rules, to Rule 33.4 [The Contracting-Out Rules] and to the agreement of the Trustee commence on and shall be paid as soon as is practicable after the first day of the month following such election and its amount shall be appropriately reduced (on the advice of the Actuary) to take account of the period between commencement of such pension and the Member’s Normal Retirement Date. Such pension must to the reasonable satisfaction of the Trustee be not less in value than the Short Service Benefit to which the Member would otherwise have been entitled and shall be increased so far as is necessary to achieve this.”
25. A Deed of Amendment was executed on 29 September 2006. This provided that, “with effect as of and from 1 October 2005”, the definition of “Disability Pension” should be deleted and new definitions of “MDR1 Disability Pension” and “MDR2 Disability Pension” should be added. Rule 11.1 was to be deleted and replaced by the following,

“11.1
Medical Disability Retirement 1

If at any time before Normal Retirement Date:

(a) an Active Member provides evidence satisfactory to the Company that he or she is permanently unfit to undertake any job with the Company or with any other employer until Normal Retirement Date because of illness or incapacity; and

(b) such Member has completed an aggregate of five or more years’ Service as an Active Member (including any period of membership of The Hourly Paid Fund)

he or she shall be entitled to retire immediately on an MDR1 Disability Pension, increased if necessary so that the amount payable is certified by the Actuary as being equal in value to the Short Service Benefit to which he or she would otherwise have been entitled.

11.2 Medical Disability Retirement 2

If at any time before Normal Retirement Date:

(a) an Active Member produces evidence satisfactory to the Company that he or she is permanently unfit to undertake his or her current job, or any similar job at his or her place of work or with any other employer, within reasonable travelling of his or her residence until Normal Retirement Date because of illness or incapacity; and
(b) if in the opinion of the Company:

(i) the Active Member has an illness physical or mental which precludes his or her reasonable performance, in any suitable job in the plant or activity; or

(ii) the Active Member has an illness or incapacity which makes it impracticable or impossible to travel to and from work; or

(iii) the Active Member has an illness or incapacity which is likely to be significantly aggravated by working for the Company; and

and

(c) such Member has completed an aggregate of five or more years’ Service as an Active Member (including any period of membership of the Hourly Paid Fund)

he or she shall be entitled to retire immediately on MDR2 Disability Pension, increased if necessary so that the amount is certified by the Actuary as being equal in value to the Short Service Benefit to which he or she would otherwise have been entitled.”

26. At the time Mr Clay left employment, the Scheme was governed by a Consolidated Deed and Rules, dated 4 December 1998. So far as the provisions for Disability Retirement are concerned, there was no change between the 1998 Deed and Rules and the 2003 version.
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