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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Ms C J Cornwell

	Scheme
	:
	British Board of Agrément Pension & Life Assurance Scheme (the Scheme)

	Respondents
	:
	1. The British Board of Agrément (BBA)

2. The trustees of the Scheme (the Trustees)


Subject
Ms Cornwell says that BBA and the Trustees failed to act on her requests in April 2003 and June 2005 for early retirement on grounds of ill health.  In addition, she claims that they wrongly refused her ill health retirement on 2 April 2007.
The Ombudsman’s determination and short reasons

The complaint against BBA and the Trustees should not be upheld because:

· The request in April 2003 was not an application for an ill health pension.
· In response to the June 2005 request, BBA had asked Ms Cornwell to provide evidence of her incapacity.  No evidence has subsequently been submitted.

· The decision given to Ms Cornwell on 2 April 2007 was under stage two of the Scheme’s internal dispute resolution procedure (IDRP), and not a consideration of her ill health application.  Ms Cornwell was once again informed that she needed to provide evidence of her incapacity.
Material Facts
1. Ms Cornwell commenced employment with the BBA on 16 January 1989 and joined the Scheme on 1 September 1990.  The Physics Division at the BBA where Ms Cornwell worked was subsequently closed down and, from 1 April 1992, she was sent on secondment to the Building Research Establishment (BRE).  
2. At Ms Cornwell’s request, her physiotherapist wrote to the BRE in January 1995 saying her work station was inappropriately aligned and aggravated her symptoms of arthritis/pain in her cervical spine/neck.
3. In April 1995, Ms Cornwell sent a memorandum to her line manager saying that her doctor had confirmed that she had a health problem relating to her work.  She explained that the stress was aggravating and increasing the pain she suffered from an existing neck condition.  She said she understood that under the Health & Safety Regulations correct workstations should be in operation, planned breaks should be allowed and line management should take into consideration the workload of users.

4. On 28 November 1995 Ms Cornwell’s GP signed her off work due to anxiety.  Further doctors’ certificates were completed in December 1995 and January 1996 for neck pain.  Ms Cornwell did not return to work.

5. On 3 January 1996 BRE wrote to BBA stating that the secondment arrangement for Ms Cornwell was being terminated as from 1 January 1996.  BRE said that they were unable to provide the more mobile work environment that Ms Cornwell’s doctor had advised that she needed and consequently it was unlikely that the post would be suitable for her any longer.  It noted she had been experiencing health problems for some time and said BRE’s management felt unable, given the nature of the job, to continue to use her in the post.
6. The BBA confirmed in a letter to Ms Cornwell on 22 January 1996 that it was examining the position at BBA and had discussed other possible options with her.
7. On 2 February 1996 BBA wrote to Ms Cornwell stating that it had not been able to identify any appropriate alternative work and consequently it had no option other than to make her redundant and her last day of service would be 4 February 1996.  Ms Cornwell counter-signed the letter accepting redundancy in full and final settlement.
8. Ms Cornwell consulted a solicitor in 1997.  In February 1998 Ms Cornwell made a claim alleging injuries suffered as a result of her employment.  The Treasury Solicitors acted for BBA, BRE and the Department of the Environment, Transport and the Region (DETR) in defending the claim because the DETR provided an indemnity for BBA and BRE.  (At that time, BBA was a non-departmental public body and BRE was an executive agency of the DETR).
9. In October 1999 the Prudential Assurance Company (Prudential), the administrators of the Scheme, wrote to BBA stating that Ms Cornwell had made contact and requested a quotation for early retirement as she needed an income.  The Prudential added that Ms Cornwell was reluctant to contact the Trustees directly on the matter as she was pursuing a personal injury claim against BBA.  BBA’s response to Prudential was that Ms Cornwell was entitled to a deferred pension and she was required to make a formal request to the Trustees to consider granting her an ill health early retirement pension.  BBA added she would have to provide conclusive evidence that she had become permanently incapacitated from working for this request to be considered.  Prudential says that it did not receive BBA’s letter.
10. The rules of the Scheme (the Rules), effective from 1 April 2000, state the following:
· Before a member’s pensionable service terminates, he/she must make a request to his/her employer to support his/her application to the Trustees for an incapacity pension to be granted.
· The employer may only make such an application if it is satisfied that the member’s state of health is such as to warrant his/her retirement from employment.
· If the employer supports the application, the Trustees shall decide whether the member is suffering from incapacity.
· The Trustees are entitled to such medical evidence as they may require and the member must co-operate in providing all such evidence.

11. There are no provisions under the Rules for an ill-health early retirement pension for a deferred member.
12. There are, however, provisions under the Rules for the early payment of a deferred pension, on a discounted (reduced) basis, on early retirement.  A deferred member may elect that their pension commences from a date before their normal retirement date if they have attained the age of 60, or if they have attained the age of 50 years (but not 60 years) and the Trustees consent.

13. Part-way through the Court proceedings, a schedule of special damages was presented which included a claim for loss of pension rights.  At a hearing on 3 April 2003, Ms Cornwell says she also took the liberty of asking the Judge about why her requests for an ill heath pension were being ignored.  An order made by the Court relating to the personal injury claim said:

“Case management conference adjourned to 2 June 2003 ... to enable parties to obtain sufficient information regarding the same of the figures used in the undated schedule of claimant and special damages regard for ‘loss of pension rights’, further to enable the claimant to ascertain what pension she may be entitled to.”
14. On 11 April 2003 Ms Cornwell wrote to the Company Secretary at BBA (who was also a trustee) stating that following a case management conference at Watford County Court, the judge had ordered that she should write to BBA regarding her entitlement to an ill health pension.  She therefore wished to know what her entitlements were as from 3/4 February 1996, 4 October 1999 and her immediate entitlement.  BBA passed this letter on to the Treasury Solicitor as he was dealing with her injury claim.  BBA responded to Ms Cornwell stating that the matter had been referred to the Treasury Solicitors.
15. Ms Cornwell sent another letter to BBA on 15 June 2005, which was copied to four of the trustees, pointing out that she had not received a response to her requests for an ill health pension made in October 1999 and April 2003.  The letter enclosed copies of correspondence between October 1994 and January 2002 including letters from her GP; letters between BRE and the Employer; internal memoranda from her to her line manager; and a letter from the Department for Work and Pensions confirming that she was in receipt of an incapacity benefit since February 1996.  She said that she wished to add a third formal application for an ill health pension.  BBA responded on 30 June as follows:

· With regard to the 1999 request it had informed Prudential that she would have to provide evidence that she had become permanently incapacitated from working.
· On the 2003 request it had informed her that her letter had been passed on to the Treasury Solicitors who were dealing with her personal injury claim.

· Her latest letter incorrectly stated that this was her third ‘formal application’ for an ill health pension.  She had not made any formal application to date.
· It was clear that she left BBA on grounds of redundancy and was paid in accordance with its terms.  She did not retire either on grounds of becoming permanently incapacitated from following her occupation with BBA or on any other grounds.

· She had chosen to make the pension element part of her claim in the Court and this was the way that it had been dealt with to date.

· If she now wished the Trustees to consider a separate application for ill health retirement, they would require comprehensive and up to date medical evidence that she was permanently incapacitated from working, and, in particular, the date on which she claims she became so permanently incapacitated.

16. On 13 January 2006 BBA wrote to Ms Cornwell saying that it had been informed by the Treasury Solicitors that she was unclear about making an application for an ill health pension to the Trustees.  A copy of the relevant section of the Rules which deals with ill health pensions was enclosed.  BBA reiterated that it would need details of her ill health since the date of her redundancy, including timescales and treatment received; why she thought she was eligible for ill health retirement; what attempts she had made to find work and whether she was in receipt of any state benefits; how and why she considered that her condition was permanently incapacitating her from work; and her reasons for making the application after termination of her employment.
17. Ms Cornwell’s claim against BBA, BRE and DETR in respect of the alleged personal injuries she had suffered as a result of her employment was settled out‑of‑court in June 2006 without acceptance of liability.
18. Ms Cornwell complained that BBA and the Trustees owed her a duty of care at the time she was made redundant and should have recognised that she fulfilled the criteria for an ill health pension.  She asked for her complaint to be dealt with under the Scheme’s internal dispute resolution procedures (IDRP).  The matter was considered under both the first and second stages of IDRP.  Both decisions, which were given to Ms Cornwell on 8 August 2006 and 2 April 2007 respectively, repeat much of what was said in BBA’s letter to her of 13 January 2006.  It was reiterated that any application she might make for ill health that included the information as set out in its earlier letter would be considered by the Trustees.
Submissions
19. In a joint response, the BBA and the Trustees say:
· Ms Cornwell was formally advised in writing on 2 February 1996 of her redundancy, and that her benefit under the Scheme would be treated as a deferred benefit.  Specific information confirming the amount of her deferred pension and the then current transfer value of it was provided to her on 19 February 1996.
· She had a copy of the Scheme booklet both before and after her redundancy which provided information about ill health retirement.
· The Court Order dated 3 April 2003 adjourning the case management conference in relation to her claim included the statement ‘to enable the claimant to ascertain what pension she may be entitled to’.  BBA provided a statement to the County Court on 6 June 2003 explaining that no application for ill-health early retirement pension had been made but that she was free to make such an application.  Her deferred benefit entitlement was reaffirmed.
· Ill-health can be one reason under which the Trustees would consider granting early payment of a reduced pension to a deferred member.  That is why their letter of 30 June 2005 refers to ill-health retirement and requests medical evidence.
· She reached the age of 60 on 24 September 2007 and from that date she has been in receipt of her pension, having exchanged part of it for the maximum pension commencement lump sum, from the Scheme.
20. Ms Cornwell states:

· From January 1994 to February 1996 whilst employed by BBA, she suffered a deteriorating RSI condition, a chronic upper limb disorder, and significant psychological depression and work related stress which affected her ability to work as a VDU operator.  Both conditions were as a result of having to work almost two years in poor working conditions which eventually rendered her unfit for work in November 1995.
· BBA was aware of her health problems through various letters from her GP about her arthritis and recurrent bouts of red eye, health records and references to her health which were well documented and reported at the time.  Her union had also shown concern about the long term effects of her work station on her health.
· The reason for her having to leave BBA was redundancy, but this was the wrong reason.  The true reason was that she had to leave her employment due to her ill health.  She was misled about redundancy being her only option.  She should have taken her case to an Industrial Employment Tribunal but did not realise this at that time.

· She did not specifically ask or enquire about ill health early retirement before her redundancy.  Her consultant told her on 29 January 1996 that she could not do VDU work, but she was made redundant on 2 February 1996 - just three days after verbally giving the medical advice to BBA.
· She did not know what her pension rights were and BBA still have not informed her of her ill health pension entitlement.

· When reviewing her pension documents to enable her solicitor to prepare the pension loss figures as part of her personal injury claim she found the members’ Scheme booklet dated 1995 and read section five on ill health early retirement.  She realised that it might have applied to her when she had left BBA.

· It was only in April 2003 in connection with the legal action she had taken against BBA that the judge advised her that her claim for loss of pension rights was a totally different matter to her entitlement for consideration of an early retirement pension on ill health grounds.  The judge had instructed that she should officially write to BBA.  She wrote to BBA immediately enclosing a copy of the Court order, but her ill health entitlement has not been addressed.

· She feels that BBA should acknowledge the fact that her ill health pension entitlement was a completely separate issue and allowed her application.
· Both BBA and the Trustees deny receiving any request from her for an ill health pension and claim that she had not made a formal application.  The dictionary’s definition of application is “a formal request for something: a formal usually written request for something …”.  The definition of request is “ask politely for something: to ask formally or courteously for something …”.  She considers the telephone call to Prudential as a verbal request and the written ill health pension requests to BBA’s Company Secretary (who was also a trustee) in 2003 and 2005 as formal requests.  If an official ill health pension application form needed to be completed, she was never provided with one.

· In her letter of 2003 she mentioned she had copies of sick certificates and letters from the Benefits Agency but the BBA did not request these from her.

· In her letter to the BBA of 15 June 2005 she said “I wish to make a third formal application for my IHP” and enclosed extensive medical records, which included proof that she was in receipt of Incapacity Benefit from the State.

· By her taking up of their offer to make an application in June 2005, this would have meant her previous requests would have been discarded and prevented any backdated claim to February 1996 (i.e. when she left service).

· Besides not being granted an ill health pension and not shown a duty of care, she has been denied her pension rights and caused considerable inconvenience and stress as a result of the extremely poor treatment from BBA and the Trustees.
Conclusions
21. It is common ground that Ms Cornwell was made redundant in February 1996.  Therefore her entitlement at that time was a deferred pension payable from her normal retirement date.
22. There are no provisions under the Rules for an ‘ill health pension’ to be paid from the Scheme where the member is entitled to a deferred pension.  It is however possible under the Rules for payment of an early retirement pension to be made to a deferred pensioner if the Trustees consent but this would be subject to a reduction.
23. The first part of Ms Cornwell’s complaint is the alleged failure on the part of BBA and the Trustees to act on her 2003 and 2005 requests for an ill health pension.  Ms Cornwell wrote to BBA in April 2003 enclosing a copy of the Court order and asking for details of her entitlement under the Scheme as at the date her service was terminated, October 1999 and immediately.  The Court order made no reference to an ill health pension.  Ms Cornwell clearly believes her 2003 letter was a request for such a pension.  In my view, it can more easily be understood as a request for information of entitlement under the Scheme and not an application for an ill health pension.
24. Ms Cornwell’s letter of June 2005 to BBA/Trustees was a formal application for an ill health pension.  The Company Secretary, who is also a Trustee, responded within two weeks stating that Ms Cornwell needed to provide comprehensive and up to date medical evidence showing that she was permanently incapacitated for the matter to be considered.  Under the Rules, BBA and the Trustees would be expected to request this evidence when considering a request for an ill health pension from an employee who is still in service, as opposed to a deferred pensioner.  It is not clear why Ms Cornwell was not told straight away that the evidence was required in order to consider whether they should consent to early payment of a discounted pension.  But in any event, no new evidence was provided by Ms Cornwell.  (Ms Cornwell enclosed copies of letters from her GP about her condition with her letter.  However, most of this information was in relation to the period between 1994 and 1995 and therefore was not up to date medical evidence.)
25. If, as it seems they were, the Trustees were asking for ill-health evidence purely for the purpose of granting a discounted pension they should have made that clear to Ms Cornwell.
26. Nevertheless, I do not consider there to be any resulting injustice since Ms Cornwell did not ever act on the requests, a discounted (reduced) pension was not what she says she wanted anyway, and she is broadly no worse off since she later took an unreduced pension from age 60.
27. In January 2006 BBA repeated its request for medical evidence which would show that her condition was such that she could be considered to be permanently incapacitated.  Again it would have been better if Ms Cornwell had been told that the Scheme did not strictly provide for an ill-health pension in her circumstances.  But no harm was done since once again no evidence was provided by Ms Cornwell.
28. The next part of Ms Cornwell’s complaint is that BBA and the Trustees wrongly refused her an ill health pension from the Scheme on 2 April 2007.  The letter to Ms Cornwell on 2 April 2007 was a stage two IDRP decision and included both elements of her complaint; that she should have been considered for an ill health pension at the time she was made redundant and about her subsequent applications.  Once again Ms Cornwell was not told that there were no provisions of the Scheme that would entitle her to an enhanced ill-health pension from deferment.  She was told that if she provided medical evidence, the Trustees would consider it.  She did not however provide any.

29. There was some maladministration in 2005 and 2007 in so far as Ms Cornwell was not told that any benefits that would emerge from any consideration of medical evidence were not what she obviously expected them to be.  However in neither case did she act on the invitation to provide medical evidence and I do not consider she has suffered as a result of being given incomplete information.
TONY KING

Pensions Ombudsman

16 March 2009
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