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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs N North

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondents
	:
	Leicester City Council (the City Council) 


MATTERS FOR DETERMINATION 

1. Mrs North complains about the City Council’s decision to implement the payment of her ill health retirement pension from 10 February 2004 rather than from when her employment was terminated, on 22 May 2002. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT EXTRACTS FROM THE LOCAL GOVERNMENT REGULATIONS 1997 (the Regulations)
“27. Ill-health

(1)Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)The pension and grant are payable immediately.

(5)In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  "permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.

97. First instance decisions

(1)Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

 (2)Any question whether a person is entitled to a benefit under the Scheme must be decided -
(a)in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and

(b) in any other case by the Scheme employer who last employed him.  

…

(9)Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.”

MATERIAL FACTS
3. Mrs North was employed as a part time home care assistant in the social services department of the City Council.  

4. She began a six week absence from work in November 1998, suffering from high blood pressure but returned to work.  She then went off sick, on 10 June 2000, when she was diagnosed with hypertension and heart failure and was admitted to hospital for a week. 
5. On 15 December 2000, following a cancer diagnosis, Mrs North underwent a mastectomy   Mrs North was seen by an occupational health nurse on 26 February 2001 and again on 30 April 2001.  On the first occasion it was noted she had occasional pain on her left side and some numbness in the right arm.  It was determined that she was unfit for employment, to be reviewed after eight weeks.  On the second occasion, it was noted that she felt unable to return to work and was referred to the occupational physician.  She continued on authorised sick leave until October. 
6. On 5 May 2001, the occupational physician wrote to Mrs North’s GP, seeking details of the history, diagnosis, treatment and prognosis of both her illnesses with the reasons she was unable to return to work and any precautions her employer would need to observe.
7. Mrs North’s GP replied on 15 May 2001, saying that there had been problems controlling Mrs North’s blood pressure, that she had suffered problems post operatively, with a scar infection and was suffering from iron deficiency anaemia and mild renal impairment.  He added that he was unsure she would ever be fit to return to work.  Mrs North was then seen by the occupational physician, on 19 June, who took a full history from her, determined that she remained unfit for work at that time and noted that she hoped to return to work in October.    

8. On 8 August, Mrs North applied for an ill-health pension under the Scheme and she was seen by the occupational physician, on 21 August 2001.  The occupational physician followed this up by writing to her GP, suggesting she receive a 24 hour blood pressure ambulatory blood pressure monitor and recommended a referral to a specialist.  He also requested a report from the surgeon that had carried out the mastectomy.

9. On 9 October the surgeon replied saying:

“the report of her tumour, after surgery, implies an excellent prognosis for this lady but despite this she continues to be anxious….Her physical disability after treatment is not great but I suspect the psychological effect of the diagnosis and treatment might in her case render her unable to work.”
10. On 11 October, the occupational physician provided his report to the City Council which said only that Mrs North’s attendance level was unlikely to improve in this or any other job.  On 12 October, the GP replied saying the long term prognosis was uncertain, Mrs North had been referred to a specialist, but she herself was convinced that she would never be fit enough to return to work. The City Council states that these views precluded a medical retirement.
11. On 2 February 2002, Mrs North’s union representative requested a second medical opinion and she was seen by Dr Hammond.  Dr Hammond noted she had made a good recovery from her mastectomy and that the surgeon had reported an excellent prognosis.  Although some residual problems meant she could probably not return to her former position, that did not in itself lead to a recommendation for a medical retirement.  He said her heart failure was currently well controlled and would not be a reason for any continuing sickness absence.  He alluded to her personal reaction to both illnesses and the effect this had had on her motivation.  He agreed that although this might prevent a return to her former employment, it did not preclude a return to the workplace in an alternative employment and indicated that her return to employment would improve her motivation and self esteem. Dr Hammond’s advice was that she was not eligible for ill health retirement on the information available but that her attendance level may improve in another job and that she should be entered into a redeployment programme.  In the notes to his report he stated that she could be re-employed in alternative work in reception, clerical or light administrative type duties.
12. On 20 February, the City Council wrote to Mrs North, confirming that neither the occupational physician, nor Dr Hammond had recommended ill health retirement and asking her whether she would agree to redeployment.  Correspondence followed on this subject, but a dispute arose about the requirement for a skills profile to be provided by Mrs North.  Mrs North failed to comply, and on 21 May, the City Council wrote to her threatening termination if the profile was not returned by 24 May.  On 24 May 2002 the City Council wrote to Mrs North terminating her employment contract on ill health grounds.    

13. Mrs North appealed against the rejection of her pension application and was referred to the Scheme’s internal disputes resolution (IDR) procedure.  
14. A stage one decision, determined by the appointed person at Leicestershire County Council was issued to Mrs North on 14 March 2003, upholding the decision of the City Council.  The decision maker stated that to satisfy the requirements of regulation 27, the City Council  must be satisfied that:
(a)
a member of the Scheme leaves local government employment;

(b)
the reason for leaving that employment is that he/she is permanently incapable until at least the earliest his/her 65th birthday, because of ill health or infirmity of mind or body, of discharging efficiently the duties of his/her employment; and

(c)
if (b) is satisfied, is incapable of discharging efficiently the duties of any other comparable employment with his/her employment.

And that while (a) had been met, (b) had not, as Dr Hammond had concluded that Mrs North’s ill health was not sufficient to give rise to a recommendation for ill health retirement.  The appointed person noted that a certificate in accordance with regulation 97(9) had not been obtained and requested the City Council to ensure that one was obtained.
15. Mrs North appealed and her complaint was then considered at stage two of IDR by the Secretary of State.  The Secretary of State said the question for decision was:

“…whether you ceased employment with the Council on 22 May 2002 by reason of being permanently incapable of discharging efficiently the duties of that employment, because of ill-health or infirmity of mind or body.”

16. The Secretary of State found that the City Council had not considered the matter properly at the appropriate time.  He determined that Dr Hammond’s report of his opinion did not comply with regulation 97(9). In particular, he found no evidence of any comparable employment being identified, that Dr Hammond had failed to state whether he found Mrs North to be permanently incapable of discharging efficiently her job by reason of ill health and that no opinion have been given about whether the duties she was capable of, were comparable, within the meaning of the regulations.  
17. The Secretary of State referred the matter back to the City Council.  He directed the City Council to:

· consider the matter properly as they failed to do so at the appropriate time;

· decide whether there was comparable employment i.e. one that fulfils the requirements of the Regulations and could have been offered to Mrs North;
· seek a medical opinion from an appropriately qualified independent medical practitioner whether Mrs North was permanently incapable of her former job; and

· if she was and there was comparable employment, whether she was permanently incapable of that.
The Secretary of State stated that if the answer to both questions was “yes”, Mrs North would qualify for ill health retirement benefits.  If the answer was “no”, she would not.  If there was no comparable employment, only the first question should be addressed.  He confirmed that redeployment, in a job other than comparable employment, is irrelevant so far as payment of a pension is concerned.  

18. The City Council requested occupational health physician Dr Wiggins, to review Mrs North’s eligibility.  On 10 February 2004, he wrote to the City Council:
“I examined Mrs North in my clinic today…

…It is two years since her last medical opinion, and I feel it would be fairer if I considered the current opinion of her general practitioner with whom she consults over the management of her high blood pressure before giving my opinion on her eligibility..”

19. On 1 June 2004, Dr Wiggins provided his report in which he confirmed:

“I saw Mrs North on 10 February 2004…

…Bearing in mind the labile nature of her high blood pressure and the difficulties encountered by her GP and specialist in controlling it, which has resulted in two life threatening episodes I think the situation has changed since her application for ill health retirement was last considered.
…Mrs North’s medical condition has deteriorated to the extent that it is more likely than not that she will be unable for health reasons to perform efficiently until the age of 65 the duties of the employment which gave rise to the deferred benefits.  She would never be able to undertake the duties of a care assistant.
I enclose a duly completed Certificate of Permanent Employment of ill health and confirm that in my opinion Mrs North was considered permanently incapable at the time that I saw her on 10 February 2004.”  

20. On 13 July 2004, the City Council wrote to the County Council, enclosing copies of the medical reports and confirming that a certificate of permanent ill health had been signed, and that Mrs North’s medical retirement should commence with effect from 10 February 2004.  The City Council confirmed the position with Mrs North, on 13 July 2004.
21. Mrs North through her union representative queried the effective date, as it was later than both the appeal to the Secretary of State and her last day of service.  The City Council referred this query back to the independent occupational physician.  Dr Wiggins was no longer in place and the matter was considered by Dr McMichael.  Dr McMichael had been given a copy of the Secretary State’s report dated 15 October 2003 and wrote to the City Council, on 19 October 2004, referring to that report as follows:
“….the final paragraph suggests to me that the key issue is whether there was a suitable job available for her in February 2002.  If there was not, then my understanding is that she will be entitled to ill health retirement from that time.”
Dr McMichael had no further involvement with the case.

22. On 24 November 2004, Mrs North was notified of the payment of her benefits with effect from 10 February 2004.  
23.  Mrs North was then advised to go through the Scheme’s IDR procedure.  A stage one decision was issued by the appointed person, on 29 April 2005, upholding the decision to implement her pension from 10 February 2004.  The decision letter to Mrs North discussed the question of comparable employment.   The appointed person stated that at the time of the termination of her contract, on the balance of probability, there was no comparable employment available to her.  However, he added that in his view, ‘the rationale behind the insertion of the words ‘comparable employment’ to regulation 27 is that earlier access to pension scheme benefits through  refusing to be employed in comparable employment should not, as a matter of policy, be permissible.’ 
24. The appointed person also stated, that in his view, as at 22 May 2002, Mrs North was not permanently incapable of efficiently performing the duties of her substantive post, because of ill health.  He quoted from Dr Wiggins’ report and said that notwithstanding the fact that there had been a two year gap, since the termination of Mrs North’s employment, it did not follow that by the permanent incapacity being diagnosed in February 2004, Mrs North was also permanently incapable in May 2002. He also said that Dr McMichael had misunderstood regulations 29 and 97. 
25. Mrs North appealed and a stage two decision reached by the Head of Legal Services (by this time the process had changed so that the Secretary of State would not be involved) was issued on 15 February 2006, upholding the stage one decision.  He said that the appeal process before him related to the revised decision notified to Mrs North on 13 July 2004.  He said:

· Dr Wiggins’ decision related to Mrs North’s ability to perform efficiently the duties of her former employment, not comparable employment and as Dr Wiggins reached a decision in her favour on this point, no complaint could arise.   
· Dr McMichael’s interpretation of the decision reached by the Office of the Deputy Prime Minister was mistaken. The Secretary of State clearly had envisaged that an occupational health physician would ask the question as to whether Mrs North was permanently incapable of her former job, not only the question as to whether there was comparable employment. 
· it was right for the City Council, to make benefits payable from 10 February 2004 under the provisions of regulation 31 as there was no basis of medical opinion, for a payment to be made, from the earlier date of termination of employment under Regulation 27.

26. Mrs North’s union representative complained to the City Council that it had failed to comply with the Secretary of State’s direction.  He argued that the City Council had taken until 10 February 2004 to obtain the information it should have got from Dr Hammond, and when doing so, failed to identify whether Mrs North could have qualified for payment earlier.
CONCLUSIONS
27. The question that should have been decided, with an appropriate certificate from a medical practitioner, was whether Mrs North was permanently incapable (on the basis set out in Regulation 27(1)) when she left employment with the City Council on 22 May 2002.  The regulation requires that permanent incapacity is the reason for leaving so it is clear that the state of health at that date is the relevant issue.
28. That question has never in fact been decided with an appropriate certificate.  The only properly certificated decision was as at February 2004.  That decision was that a pension should be paid and there can be no question of the City Council going back on that now. However, the fact that a proper decision as at Mrs North’s date of leaving employment has never been made is maladministration.
29. I uphold the complaint. It is not for me to make the decision for the City Council – in spite of the fact that it has taken several years to get to this point.  I make an appropriate direction below.
DIRECTION 
30. Within 42 days of the date of this determination, the City Council shall seek, from an independent occupational physician, a certificate as to whether Mrs North qualified as at 22 May 2002.  That certificate should be issued based primarily on the evidence available at that time – but the medical adviser may reach conclusions about evidence that would have been available had it been asked for, if it is necessary to do so. 
31. If the opinion is that Mrs North qualified at a date earlier than 10 February 2004, the City Council shall, within a further 28 days, arrange for arrears of pension to be paid to Mrs North and for interest to be paid on such arrears due at the reference bank rate.
32. The City Council is to pay Mrs North £200 to compensate her for the inconvenience that their maladministration has undoubtedly caused.
TONY KING

Pensions Ombudsman

21 August 2008
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