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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J W Rath

	Scheme
	:
	The Association of Investment Trust Companies Pension and Life Assurance Scheme (the Scheme)

	Respondents
	:
	The Trustees of the Scheme (the Trustees)


Subject

Mr Rath complains:

· about the proper appointment of individuals as trustees of the Scheme and individuals who were appointed as trustees were not involved in making decisions;
· that the trustees have been biased in favour of the employer in relation to the Scheme.  

The Ombudsman’s determination and short reasons

The complaint should not be upheld against the Trustees because the uncertainties about the appointment and removal of trustees do not invalidate their ultimate decision, which was one they could properly reach. 
DETAILED DETERMINATION
Material Facts

1. The Scheme was established in 1974 for employees of The Association of Investment Trust Companies (an unincorporated association) (AITC).  The AITC was originally both the Principal Employer and the Trustee of the Scheme.  The Scheme has four pensioners and one deferred member.  The annuities for pensioners are secured by insurance policies.  Mr Rath was employed by the AITC for over 30 years prior to his retirement on 20 February 2004.

2. By way of deed dated 22 September 2003, the Association of Investment Trust Companies (a company limited by guarantee and not having a share capital) (the Association) replaced AITC as Principal Employer for all purposes of the Scheme. The deed states:
“The Retiring Principal Employer was the original trustee of the Scheme.  The Retiring Principal Employer confirms that it retired as trustee of the Scheme and appointed new trustees as trustees of the Scheme in place of the Retiring Principal Employer some time between 1984 and 1991.  The deed effecting the retirement and appointment has been misplaced.”

3. By the same deed Mr Townsend, Mr Buchan, Mr Hammond-Chambers and Mr Kershaw were confirmed as the appointed trustees of the Scheme. At the end of September 2003 Mr Townsend was Chairman of the Association and Messrs  Hammond-Chambers, Kershaw and Buchan were all Deputy Chairman.  In December 2003 Mr Hammond-Chambers became Chairman of the Association and remained as Chairman until December 2006, when he also resigned as a director.  Ms Ferguson is the current Chairman of the Association.  Mr Buchan and Mr Kershaw remain as directors of the Association.   

4. Mr Townsend ceased to act as a trustee from 16 December 2003 (when he ceased to be Chairman of the Association) although his letter of resignation was not prepared until 3 August 2007.  The Definitive Deed in place at the time did not require a formal deed of removal to be prepared and his letter confirmed he had ceased to act as a trustee with effect from 15 December 2003.  Ms Ferguson took up duties as a trustee from 1 October 2004 and although a deed of appointment was not executed until 14 January 2008, it stated the appointment to be with effect from 1 October 2004. 
5. At a Trustee meeting between trustees Mr Hammond-Chambers, Mr Buchan, Ms Ferguson and Mr Kershaw and the Director General and the Finance Director and held on 13 April 2005 the Trustees resolved that as the Scheme had no active members and the Principal Employer would no longer be supporting the Scheme financially that the Scheme should be wound up.  On 6 February 2006 the Association wrote to the Trustees requesting they consider refunding any surplus arising from the winding up of the Scheme to them. 
6. Rule 64.2.3 of the Scheme rules deals with the application of resources on winding up setting out five priorities before any balance could be considered as a potential refund.  The first four ensure that Scheme liabilities have been met.  The fifth priority is to pay:

“Subject to Revenue Limitations, any increases to pensions and other benefits as the trustees in any particular case shall determine.”  

7. Section 76 (3) of Pensions Act 1995 requires that trustees ensure  that:

· all liabilities have been fully discharged;

· any power under the scheme to distribute assets to any person other than the employer has been exercised or a decision has been made not to exercise it;

· annual rates of the pensions are increased by the appropriate percentage; and
· notice is given to members in accordance with prescribed requirements.

8. In February 2006 the Trustees took legal advice on the matter of the refund requested by the Trustees.  They were advised what the relevant considerations were and that provided they had considered the relevant issues and no irrelevant ones, a decision to pay a refund would be lawful.
9. A Trustee meeting was held on 1 March 2006.   In attendance were Mr Hammond-Chambers, Mr Buchan, Ms Ferguson and Mr Kershaw.  The minutes record the Trustees agreeing that:
· a proposed return of the surplus to the Association was fair and appropriate;

· as all members had had their entitlements met in full there was no requirement or obligation to increase their benefits;

· an increase in a Mrs R’s benefits was appropriate as a discrepancy had arisen around her GMP entitlement;

· notices be prepared and a letter drafted for submission to Her Majesty’s Revenue and Customs.
10. On 4 April 2006, the Trustees issued a first stage notice to the members.  It stated that the surplus amounted to £160,000 and that although the Trustees had two options, using some to enhance members’ benefits and/or refunding some or all of the surplus to the employer, it had decided to refund the entire amount to the employer.  It also stated that no payment could be made to the employer unless:

· notice had been given to the members of the Scheme of the proposal;

· current and future pensions would be increased annually by at least the statutory requirements (and that this was already provided by the Scheme as standard);

· it could be shown that members would receive their full entitlement under the 

Rules of the Scheme;

· the Trustees had exercised their power to consider the distribution of any 

surplus assets to any person other than the employer.

The notice stated that these requirements would be met.
11. Mr Rath raised an objection on the basis that there was a conflict of interest as all Trustees were also directors of the Association and no attempt had been made to consider whether the surplus could have been used to enhance members’ benefits. 
12. The Trustees met again on 3 July 2006.  In attendance were Mr Hammond-Chambers, Mr Buchan, Ms Ferguson and Mr Kershaw.  Item 4 of the minutes deals with the payment of the surplus to the employer and noted that an objection made up of three issues had been received from Mr Rath, following the issue of the first notice.  The issues were:

· the surplus should not be considered without first considering Mr Rath’s rights;

· the Trustees had given no consideration to the enhancement of benefits;

· the Trustees were operating solely in the interests of the Association.

13. The minutes also record the Trustees’ responses:

· the rights of Mr Rath and all members would be considered;

· the Trustees had complied with their duty to consider benefit enhancements, but they had no duty to distribute the surplus in that way; 

· as all the Trustees were directors of the Association it was more difficult for the Trustees to show that they acted impartially and it was decided that, subject to the cost being reasonable, an Independent Trustee should be appointed.  

14. By way of deed dated 8 November 2006 Capital Cranfield was appointed as an additional trustee, with effect from 29 September 2006.
15. The question of the refund was reconsidered at a Trustee meeting held on 7 December 2006.  In attendance were Mr Hammond-Chambers, Mr Buchan, Ms Ferguson, Mr Kershaw and Capital Cranfield.  The minutes record a number of recommendations made by Capital Cranfield:

· as the assets of the Scheme were held under trust, as a fiduciary duty, the Trustees had to consider using those assets and any that have arisen from a surplus for the benefit of members above all other considerations;
· the Trustees should investigate whether members’ benefits could be improved;

· the Trustees should seek confirmation from the Pensions Regulator about whether any other objections had been made.
16. The minutes also record that although the Trustees did not consider that they had to use the surplus for the benefit of members above all considerations, as there existed a difference of opinion, they resolved to seek the view of the Pensions Regulator.
17. Before the issue of a second notice, the Trustees’ legal advisers wrote to the Pensions Regulator, in essence seeking their approval before issuing a second notice to members. On 18 January 2007 they informed the Pensions Regulator that the Trustees had considered whether they should investigate the possibility of improving all members’ benefits up to the maximum levels permitted by HM Revenue and Customs.  However the majority of Trustees had concluded that this was inappropriate given their decision as to distribution of surplus.  It was unlikely that the surplus would be sufficient to augment all members’ benefits to HM Revenue and Customs maxima and obtaining additional advice would involve incurring additional costs.  The Pensions Regulator responded on 7 February 2007, but offered no comment.
18. By 5 February 2007 Mr Rath had appointed legal advisers, who complained to the Trustees about the lack of progress.   The Trustees replied on 12 February saying that the matter was still under consideration.  On 15 February 2007, Mr Rath’s legal advisers made further representations to the Trustees.  
19. A further meeting of the Trustees was held on 26 February 2007.  In attendance were Mr Hammond-Chambers, Mr Buchan, Ms Ferguson and Mr Kershaw. Capital Cranfield were invited to the meeting on 12 February but confirmed on 20 February that they could not attend and their apologies for absence were recorded.  It was agreed that it was fair, reasonable and appropriate to refund the surplus to the Association, given that:

· all members had received their contractual entitlements;
· no member had contributed to the Scheme;
· the one deferred member would benefit from an augmentation already determined;
· a one off special contribution made in 2003 had generated most (or potentially all) of the surplus;
· a payment to the Association is permitted by the Trust Deed and would be lawful.
Submissions
20. Mr Rath’s position
· the trustees of the Scheme have at all times been those individuals occupying the position of Chairman and Deputy Chairman of the Association of Investment Trust Companies (an unincorporated association);

· persons who have been from time to time Chairman and Deputy Chairman of the Association have not been acting as trustees;
· since March 2006 persons not properly appointed as trustees have made important decisions concerning the administration of the Scheme and the distribution of the Scheme’s surplus assets; 

· a decision reached by those persons in February 2007 to return surplus assets to the employer was made in a biased, arbitrary and unfair manner and in breach of trust;
· there has been a massive failing in the administration of the Scheme which should result in compensation for Mr Rath.

21. The Trustees’ position
· the surplus did not derive from members’ contributions (the Scheme was non-contributory);
· the surplus had arisen almost entirely as a result of a special contribution of £100,000 that was made by the principal employer to the Scheme in Autumn 2003 that proved to be in part unnecessary;

· the priorities under rule 64.2.3 have been met;

· they had been advised that it was likely to be possible within HMRC limits to enhance the benefits of members but after detailed analysis had concluded that, in this particular case, it was appropriate for the surplus, less the additional cost of augmenting the benefits of one deferred member at a cost of £10,000, to be refunded to the employer;

· members had received their benefits in full (and those benefits had in one case been augmented during the wind up process).
Conclusions
22. Although there may be room for doubt as to the position before September 2003, Mr Buchan, Mr Hammond-Chambers and Mr Kershaw had all been properly appointed as trustees by the time of the Deed dated 22 September 2003.  Ms Ferguson apparently acted as a trustee from 1 October 2004 although a formal deed appointing her was not executed until 14 January 2008.  If (and I make no such finding) Mrs Ferguson’s appointment cannot be regarded as confirmed retroactively, that would not invalidate the decisions made by the other trustees during the period she was acting as if appointed. Similarly, although no formal letter of resignation had been prepared by Mr Townsend until 3 August 2007, when prepared it recorded his resignation as having effect from 15 December 2003 and it is plain that during the time in question he did not regard himself as a trustee.
23. Mr Rath’s objection raised as a result of receiving the first notice concentrated the Trustees’ minds on whether a conflict of interest existed and whether augmentation had been properly investigated. The appointment of Capital Cranfield resulted in both issues being addressed. It was perhaps unfortunate that Capital Cranfield were absent from the 26 February 2007 meeting – if only to avoid any risk of perception of impropriety where there was none.
24. The rules and the statutory requirements only extend to ensuring that the Trustees consider exercising any power they have.  In this case, although not everything was as crisply handled as it could have been, the outcome was a decision that the Trustees could properly reach taking relevant factors into account.
25. On Mr Rath’s behalf it is said that there was a massive failure in the administration of the Scheme.  My office’s investigation has in effect been limited to the propriety of the decision in relation to surplus.  I have found that ultimately it was not improper.  If there are wider consequences of the lack of clear appointment and removal of trustees that Mr Rath believes have caused him harm, then he has not articulated them. 

26. The complaint is not upheld.  
TONY KING

Pensions Ombudsman

24 September 2009
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