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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R C Carr FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	West Devon and North Cornwall Farmers Limited Retirement Benefits Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	1.  The Trustees of the Scheme
2.  Cornwall Farmers Limited, previously known as Countrywest Trading Limited and West Devon and North Cornwall Farmers Limited (the employer)

3.  Quantum Advisory Limited (the scheme administrator)


MATTERS FOR DETERMINATION

1. Mr Carr complains that his pension was incorrectly calculated.  He also complains that the respondents misled him as to the amount of pension he would receive from the scheme and did not keep him informed.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. Mr Carr was a member of the West Devon and North Cornwall Farmers Limited Retirement Benefits Scheme (the West Devon scheme).  It was a final salary pension scheme.  On 17 November 1995 the employer issued an announcement to scheme members, stating that the West Devon scheme was to be discontinued and replaced by a money purchase pension scheme.  The West Devon scheme was closed to new entrants on 5 April 1996 and is being wound up.  A new group personal pension scheme, called the Countrywest Pension Plan, commenced on 6 April 1996 and Mr Carr joined it.
4. At that time the scheme administrator was Hogg Robinson.  Hogg Robinson issued an announcement headed “What happens to my previous scheme benefits?”  This stated:
“If you were a member of the current defined benefits scheme, all your pensionable service up to the end of March 1996 will be fully secured.  The trustees will be working towards winding up the scheme and the allocation of all funds as directed by the scheme rules and in accordance with pensions law.

Simply what happens is as follows:

Each member’s due entitlement will be calculated based upon current salary and years of service completed.  The required amount of money to purchase that pension, including the required increases in payment, is set aside.  If any money is left in the fund this is called a surplus.  The trustees will follow the scheme rules for use of the surplus and return any remaining to the employer after tax.

Members will eventually be able to choose (after taking proper advice) whether to secure the benefits by buying a known pension at retirement age, or to transfer the value into their own personal pension plan.  No decision should be taken at this stage as it will take at least six months for all the necessary formalities to be completed.
Stage One
Fund valued.
Stage Two
Each member’s due benefit entitlement calculated and sufficient funds allocated.

eg Service = 16 years x 1/60th x 95/96 salary + additional amount required to provide indexation in payment.

Stage Three
Total fund value – total liability.
Stage Four
Surplus.  Trustees decision, remainder to employer less tax liability.

OR
Deficit.  Made good by employer.

Stage Five
Decisions.  1.  Secure Future Pension Benefits.  2.  Re-invest – transfer into new scheme.

SEEK PROPER ADVICE”

5. Mr Carr says that he went to two presentations arranged by Hogg Robinson.  He says that he pointed out that the method of calculation of final salary given in the announcement, ie number of years' service x 1/60th x 1995/1996 salary, was different to that shown in his West Devon scheme booklet.  The West Devon scheme booklet stated:
“Final pensionable salary is the annual average of the best three consecutive years pensionable salaries during the thirteen years (or during such shorter period as you have been a member of the scheme) ending on the 5th April immediately prior to your normal retirement date or the date your service terminates if earlier.”

Mr Carr says that he was told that the method of calculation shown in the announcement was the correct one in the event of the scheme being closed to new entrants.
6. Mr Carr says that he subsequently met with a financial adviser from Hogg Robinson as he wanted help in making fund choices for his contributions to the Countrywest Pension Plan.  Mr Carr says that during that meeting, he again asked about the method of calculation and was told that the method shown in the announcement was correct.
7. Mr Carr says that, having been repeatedly assured that the formula in the announcement was correct, he used it to work out what his pension would be at retirement from the West Devon scheme.  He also estimated what his pension would be from the Countrywest Pension Plan.  In April 1996 he bought a house with an interest only mortgage, and planned to pay the capital back at retirement using 25% of the cash value of his combined pension entitlement.
8. Mr Carr says that he did not receive a benefit statement until Quantum Advisory Limited sent him one on 22 February 2006.  This statement used the method of calculation set out in the West Devon booklet.  An announcement to members was enclosed, stating that the West Devon scheme was to be wound up.  The announcement said that the scheme was in surplus and this would be used to provide enhancements to pensions in payment, and enhancements to transfer values if members transferred their West Devon benefits to the Countrywest Pension Plan (which was now called the Cornwall Farmers Pension Plan.)
9. The transfer value of Mr Carr’s preserved benefits in the West Devon scheme was £28,322.  The trustees of the West Devon scheme offered Mr Carr an enhanced transfer value of £71,975 if he transferred his preserved benefits to the Cornwall Farmers Pension Plan.  Mr Carr signed the transfer form ticking the box for the transfer to the Cornwall Farmers Pension Plan. He added a note that this was “subject to the outcome of the dispute over pension entitlement.”  
10. Quantum Advisory Limited tell my office that this was taken as a request to transfer. And that Mr Carr’s West Devon benefits were transferred into the Cornwall Farmers Pension Plan and the West Devon scheme was then wound up.
11. The Rules of the West Devon scheme state:
“Final Pensionable Salary means the figure produced from averaging any three consecutive Pensionable Salary figures as notified to the Trustees in the thirteen years preceding Normal Retirement Date, retirement, death or leaving Pensionable Service whichever is earliest, but in respect of a member who is or was at any material time a part-time Member his Final Pensionable Salary shall be calculated as if his contractual hours of work per week were equal to the hours per week which he would have worked had he been a full-time Employee during that period in order to arrive at the Final Pensionable Salary applicable to that part-time Member.”
“Accounting Date means 1st March in each year up to and including 1st March 1991 and 6th April 1992 and subsequently 6th April in each year (or such other date as the Trustees with the consent of the Administrator may from time to time decide).”
“16.1.  The Scheme may be terminated by the Principal Employer at any time by giving three months previous notice in writing to the Trustees expiring at any time…The Scheme shall thereupon be wound up, unless the Trustees, with the consent of the Principal Employer, decide to continue it as a closed scheme.”

SUBMISSIONS
12. Mr Carr says:
12.1. The trustees and employer are bound by Hogg Robinson’s explanation of how the final pensionable salary was calculated.  Hogg Robinson was their agent and acted with their full authority.
12.2. The West Devon scheme closed to future accrual on 5 April 1996 but it should have been closed on the accounting date, ie 6 April 1996.  Closing the scheme on 5 April instead of 6 April resulted in a smaller final pensionable salary.
12.3. It has taken too long to wind up the West Devon scheme.

12.4. His pension is now subject to the vagaries of the stock market and annuity rates.  It will be considerably less than it would have been if Hogg Robinson’s method of calculation was used.
12.5. His plan for repaying his mortgage will not be realised.  The latest benefit statement from the Cornwall Farmers Pension Plan estimates a pension at normal retirement date of £6,320 per annum.  His preserved pension in the West Devon scheme, using the method of calculation laid down in the scheme rules, was £3,144 per annum as at 5 April 1996.  He considers that would have produced a pension of £11,577 per annum at normal retirement date, had the West Devon scheme remained in being and the Hogg Robinson method of calculation had been used.

12.6. Three of the trustees were members of the West Devon scheme and they attended Hogg Robinson’s presentations, as did the company’s general manager.
12.7. He did not transfer his benefits out of the West Devon scheme and he might decide to keep his preserved benefits in that scheme.

12.8. If he had not been misled about the deferred pension calculation he would have paid extra contributions.  Making up the shortfall will now cost him more.

13. The respondents have made a joint submission.  They say:
13.1. West Devon and North Cornwall Farmers Limited was taken over by Countrywest Trading Limited.  Countrywest was then taken over by Cornwall Farmers Limited, who did not want any involvement with the West Devon scheme.  Therefore the decision was taken to wind it up.

13.2. Hogg Robinson made a mistake and were careless, which was unfortunate.  Ms S, who was a trustee of the West Devon scheme at the time, does not recall Hogg Robinson consulting the employer or trustees about the content of its presentations or the announcement.  The announcement was probably prepared and issued by Hogg Robinson’s independent financial advice division, which was remunerated by commission and was primarily concerned with selling group personal pensions to the West Devon scheme members.  Quantum Advisory was appointed administrator in 2003.
13.3. When the West Devon scheme was closed to future accrual, West Devon and North Cornwall Farmers Limited was experiencing difficult trading conditions.  There was certainly no intention at that time of providing any “special deals” for scheme members.  On the contrary, the company’s accountants were instructed to make use of any surplus in the scheme that could be properly returned to the employer.
13.4. The decision to wind up the West Devon scheme was taken in February 2006 and the wind up has been completed.  Mr Carr completed a form requesting a transfer.
13.5. The trustees and employer did not have to close the scheme to future accrual on the accounting date.  They were free to choose the date and they chose 5 April 1996.  Using that date did not make a difference to Mr Carr in itself; the difference came about because the scheme rules were followed instead of using his 1995/1996 salary.  His 1995/1996 salary was £23,320 but his final pensionable salary based on the scheme rules was £17,020.  Therefore, Mr Carr’s accrued pension at 5 April 1996 was £4,308 per annum using his 1995/1996 salary, and £3,144 per annum using the scheme rules.
13.6. Had the 1995/1996 salary been used, the standard cash equivalent transfer value would have been £38,800.  The enhanced transfer value paid into the Cornwall Farmers Pension Plan was £71,975, plus interest from date of notification to date of payment.  Mr Carr received more than the cash equivalent transfer value, calculated on either basis.
13.7. Since the scheme was closed to future accrual in 1996, there were failings in issuing information to members, until Quantum Advisory were appointed in 2003.  They accept that if communications had been better during that period, Mr Carr would have realised the correct position some years before he did.

13.8. It cannot be said with any certainty what Mr Carr’s pension will be.  That depends on investment performance and annuity rates.  What can be said with certainty is that he received an enhanced transfer value and as a result, he has suffered no loss.  Although Mr Carr complains that he may not be able to pay off his mortgage, he makes no mention of the growth in value of the house he bought with it.
CONCLUSIONS
14. Mr Carr was only entitled to the preserved benefits calculated consistently with the rules of the West Devon scheme.  The employer and trustees were entitled to close the West Devon scheme to future accrual on any date, and subsequently to wind up the scheme.  Winding up final salary pension schemes is an involved process and I do not accept that there has been undue delay in doing so.

15. Mr Carr is 51 and it cannot be said with any certainty what pension he will receive from the Cornwall Farmers Pension Plan when he retires.  I appreciate that the closure and subsequent winding up of the West Devon scheme may have upset his financial planning, but the employer and trustees were entitled to take these decisions.
16. It appears that Hogg Robinson was careless, at the very least, in issuing a misleading and incorrect announcement to members of the West Devon scheme.  Mr Carr has not complained to me about Hogg Robinson, instead asserting that Hogg Robinson was acting with the full authority of his employer and the trustees.  I understand that a copy of Hogg Robinson’s terms of appointment is no longer available, but it seems to me more likely than not, that if the trustees or the employer had  realised that Hogg Robinson was ignoring the provisions of the scheme rules, they would have taken action to stop it.
17. The trustees of the West Devon scheme seem to have given Hogg Robinson a remarkably free hand, allowing misleading statements to be made at staff presentations, a one to one meeting and in an announcement to members.  I would have thought that, at the very least, a representative of the trustees should have attended the presentations and vetted announcements concerning the closure of the scheme.  Mr Carr remembers three trustees and the general manager attending the presentations.  The failure of the trustees to recognise that wrong information was being given resulted in Mr Carr suffering a loss of expectation, in respect of which he is entitled to suitably modest compensation. 
18. The question of actual financial loss does not arise.  Mr Carr’s transfer value was enhanced to a level well above the transfer value that would have been available had the incorrect method been used.  It is possible that he would have paid some additional contributions if he had known the true basis of calculation.  However, the increase in the transfer value significantly exceeds any additional contributions that he could have paid.  In any event it is unlikely that any additional contributions would have been targeted at the difference between what he thought his entitlement was and what it actually was (since that target would never have existed).  There was nothing of particular significance about either figure that distinguishes them as adequate or otherwise. If he had been properly informed he would only have known the lower figure.  I am not able to conclude that he has suffered a loss in the way that he describes.

19. The transfer value was paid in response to Mr Carr’s completion of the form  The West Devon scheme no longer exists and therefore it is not possible for Mr Carr to retain preserved benefits in it.  
20. The trustees should also have ensured that the members of the West Devon scheme received regular benefit statements.  Had they done this, Mr Carr would have been alerted to the correct position years ago.  He would have suffered legitimate disappointment on discovering the true basis of the calculation.
DIRECTIONS

21. As compensation for the disappointment caused by their maladministration the trustees of the West Devon scheme shall pay Mr Carr £300 within 28 days of the date of this Determination.
TONY KING

Pensions Ombudsman

2 May 2008
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