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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Donnachie FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Local Government Pension Scheme (Scotland) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	Glasgow City Council (the scheme manager)


MATTERS FOR DETERMINATION

1. Mr Donnachie complains that Glasgow City Council (the Council) gave him incorrect information, as a result of which he suffered financial loss and distress and inconvenience.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. Mr Donnachie is a member of the Local Government Pension Scheme (Scotland) (the scheme).  He was employed by the Council prior to his retirement in November 2002.  Mr Donnachie received a pension and lump sum from the scheme which included what are known as compensatory added years (CAY).
4. Following his retirement, Mr Donnachie was employed by East Dunbartonshire Council in a casual part time job, in respect of which he did not pay further contributions to the scheme.  Mr Donnachie asked the Council if his new employment would affect his pension.  On 16 June 2003 the Council wrote to Mr Donnachie, stating:

“I have recently received confirmation of your commencement date and your salary.  As your new salary plus your pension does not exceed your rate of salary at date of retirement, your pension will not be affected by your re-employment.  Please find enclosed your P60.”

5. Mr Donnachie worked for East Dunbartonshire Council until February 2005.  He did not tell the Council that his casual job had finished.  He says that he saw no reason to do so, as he had previously been assured that his pension would not be affected.  On 12 February 2006 the Council wrote to Mr Donnachie, stating:
“I refer to your recent employment with East Dunbartonshire Council.  I am writing to advise you of an issue concerning service levels when re-employed with a Local Govt employer, whether re-joining the LGPS or not.  The Discretionary Payments (Scotland) Regulations state that you cannot accrue more service than you could have attained had you not retired but remained in employment until age 65.  Note: Compensatory Added Years count as service.  As your notional service at age 65 exceeds your reckonable service at retrial your compensation will be affected when employment ceases.  It is vital, therefore, that you inform us when your current employment ceases.  If you require any further information please do not hesitate to contact me.”
6. Mr Donnachie replied on 14 February 2006, explaining that his casual job had ceased in February 2005 and expressing concern that he had been given incorrect information in June 2003.  The Council replied on 23 February 2006, stating:
“I refer to your letter of 14 February.

It does appear from the correspondence which you sent that you were not notified of the reduction to your Compensatory Added Years (CAY) on re-employment.

The Discretionary Payments (Scotland) Regulations state that a reduction must take place where you have exceeded the permitted limits.  We have no option but to comply with these regulations.  As your employer awarded you CAY up to age 65 you were not permitted to become re-employed with a Local Government employer for any length of time without your CAY being reduced.
I have contacted East Dunbartonshire Council to obtain your exact termination date and salary details.  Once I receive this information I will calculate the reduction to your CAY and inform you in writing.  As you left in February 05 there will also be arrears to be recovered.

Please note that your basic pension will not be affected.”

7. On 25 February 2006 Mr Donnachie wrote to the Council.  He requested that his letter be treated as a formal complaint.  He said that he had asked if his pension would be affected and was told that it would not.  Mr Donnachie said that CAY was part of his pension and he should have been told that it would be reduced if he took another local government job.  He said that the casual job was only 10 hours a week and he would never have taken it on, had he been told that his CAY would be reduced.
8. The Council wrote to Mr Donnachie on 3 March 2006, stating:

“CLAWBACK OF PENSION NO 068711

I refer to your letter of 25 February.

As requested I now attach an appeal from and information regarding the disputes procedure.  Please complete and return the form in the envelope provided.
I have now received information regarding your employment with East Dunbartonshire Council and have calculated your clawback as follows:

Excess Service 11/11/02-18/2/05 = 2 years 100 days.

Wage at 18/2/05 reduced to equivalent rate at 9/10/00 = £5712.97.

2 100/365 x £5712.97 ÷ 80 = £162.39

Lump Sum £162.39 x 3 = £487.17

Your CAY will be permanently reduced by £13.53 per month but will be ceased completely until recovery of the lump sum is made in approximately 3 months.

As the clawback should have been applied on 19/2/05 arrears of £201 have accrued.  I shall cease your CAY for another month to recover the arrears.

In summary, your monthly CAY of £174.90 will not be paid for approximately 4 months, commencing April 06.  The reduced CAY will then go into payment in August 06.
Please contact me if you have any queries regarding this matter.”

9. Mr Donnachie completed the form sent to him, repeating the complaint he had already made, and returned it to the Council on 7 March 2006.  On 3 April 2007 a stage 1 internal dispute resolution procedure (IDRP) decision was sent to Mr Donnachie by the City of Edinburgh Council.  The letter stated that the Council had acted in accordance with statutory regulations and compensation for maladministration was only available if an application was made to me.
10. Mr Donnachie, who was by now in poor health, asked the City of Edinburgh Council why it had taken over a year to deal with his stage 1 appeal.  He never received a reply.  Mr Donnachie made a stage 2 IDRP appeal on 8 April 2007 and on the same day Mr Donnachie’s wife asked the Pensions Advisory Service (TPAS) for assistance.  TPAS suggested to the Scottish Public Pensions Agency (SPPA) that the Council pay Mr Donnachie compensation for distress and inconvenience.  The SPPA informed TPAS that the Council’s response was “firmly in the negative.”
11. On 28 June 2007 the SPPA issued a stage 2 IDRP decision to Mr Donnachie.  The SPPA stated that the Council had correctly applied the statutory regulations.  The SPPA said that it had no powers to make directions for compensation in respect of maladministration, and Mr Donnachie would have to make an application to me.
SUBMISSIONS
12. The Council says:

12.1. It is prepared to pay Mr Donnachie £250 as compensation for distress and inconvenience.

12.2. Because Mr Donnachie went through IDRP and then made an application to me, his CAY was not reduced until November 2007.  As a result, the amount of the overpayment has risen to £986.03.

13. Mr Donnachie is now suffering from dementia and is in hospital.  His wife is assisting him with the complaint.  She says: 

13.1. The Council should waive the overpayment as they cannot afford to repay it; their only income is from the scheme and the State and that there are costs associated with Mt Donnachie’s care.
13.2. The Council caused Mr Donnachie a great deal of distress, for which it has never apologised.

13.3. £250 is insufficient compensation for the distress caused to Mr Donnachie.
CONCLUSIONS

14. Mr Donnachie was undoubtedly misled.  The question I have to decide is what he would have done if he had been correctly informed.

15. The part time job that Mr Donnachie took with East Dunbartonshire Council was pensionable (if it had not been then the deduction from CAY would not have applied since the purpose of the arrangement was to prevent Mr Donnachie having the same period of time able to count for pension from the scheme).

16. So had Mr Donnachie known about the reduction he could have ensured that he joined the scheme; then the additional pension he would have earned would have broadly matched the deduction from CAY on leaving.  Alternatively he might have decided not to take the job with East Dunbartonshire Council at all.  Either way, he would not now be suffering a reduction in CAY and the threatened recovery of overpayments.
17. Mr Donnachie is only entitled to benefits from the scheme calculated in accordance with the scheme regulations and therefore the Council is entitled to reduce his benefits from the scheme to the correct level. The Council has however caused him to suffer a reduction in benefits from the scheme, which he would not otherwise have suffered.  My directions below are intended to put him in the position that he would have been in, if correctly informed, with the Council directly making up the lost CAY from the scheme.

18. The Council has also caused Mr Donnachie unnecessary distress.
19. For the reasons given above, I uphold the complaint.

DIRECTIONS

20. Within 28 days of the date of the Determination, the Council is to:

· pay to the scheme any overpayments of CAY that Mr Donnachie has received (and make no further demand upon him for recovery);

· arrange for Mr Donnachie to receive future pension exactly equal to the reduction in CAY resulting from his employment with East Dunbartonshire Council, including future increases and any benefits payable on his death;

· pay Mr Donnachie £250 to compensate him for the distress he has been caused.

TONY KING

Pensions Ombudsman

10 April 2008
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