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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C Pattemore FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Westernprint Limited Pension Scheme (the Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	1.  Mr A P Hayter and Mr M B Wicks, Trustees of the Scheme

2.  Arbuthnot Pension Trustees


MATTERS FOR DETERMINATION

1. Mr Pattemore complains that the value of the fund was improperly reduced by payments and borrowings made by the trustees.

MATERIAL FACTS

2. The investigation of this case has been considerably hampered by the inability and/or reluctance of the trustees to produce evidence of their dealings.  Information supplied by them has been patchy and sometimes contradictory. 

3. The Scheme is a small self administered scheme which commenced on 18 May 1988.  The original employer was Westernprint Limited (Westernprint).  The trustees of the Scheme were Mr Pattemore, Mr A P Hayter, Mr M B Wicks and Arbuthnot Pension Trustees (Arbuthnot).  Arbuthnot was the Scheme’s administrator and also the pensioneer trustee, until the requirement for pensioneer trustees was abolished with effect from April 2006.  From April 2006 Arbuthnot became the Scheme’s professional trustee and continued as administrator.

4. The assets of the Scheme were a freehold property used by Westernprint, valued in October 2000 at £490,000, and two loans to the company.  One loan was for £120,000 and was made on 2 March 2001.  The second loan was for £11,539.  The date the second loan was made is unclear, but it first appeared in the notes to the scheme accounts dated 17 May 2002 as “loan to Westernprint Limited.”(Arbuthnot says the amount of £11,539 was not a loan, but accrued interest on the loan of £120,000.)

5. Westernprint paid an annual rent of £29,796 to the Scheme for the use of the property. 

6. A number of improvements and additions had been made to the property over time. Invoices have been submitted showing that the building was extended in 1998 (cost not stated).  In 1997 electrical work costing £10,554 was done.  The building was extended again in 1998 at a cost of £38,573 and in January 1999 electrical work was carried out costing £5,183.  The respondents say that all this was paid for by Westernprint and have provided a schedule showing the total cost of works on the property paid for by Westernprint as:

1992/1993  Additional land, landscaping  £15,000 (estimated)

1992/1993  Extension  £100,000 (estimated)

1993/1994  Additional floor  £30,000 (estimated)

1993/1994  Air conditioning – cost unknown

199?  Extension to car park  £5,000 (estimated)

199?  Fire alarm system  £4,000 (estimated)

1994-1999  Electrical work  £17,481

1998/1999  Extension  £38,573

Total: £210,054.

7. On 19 December 2002 Mr Pattemore resigned as a director of Westernprint.  He continued as an employee and as a trustee of the Scheme.

8. On 28 February 2003 Mr R Taylor, Westernprint’s finance director, wrote to the trustees of the Scheme, stating:

“Upon reviewing our financial records, we have recently discovered that the construction and refurbishment works undertaken in 1998 on the property we currently occupy as tenants was funded entirely by the company rather than the pension scheme, and it appears that no consideration has been received by us.

In our opinion the value of the work undertaken by the company currently equates to the sum of £237,000 and the purpose of this letter is to formally request full reimbursement of this amount from you as soon as possible.

I accept that the trustees will necessarily wish to undertake an independent valuation of the market rental value, and can confirm that the company will be prepared to enter into a revised lease arrangement to reflect the position.”

9. It seems that a loan to the Scheme was regarded as a possible way of obtaining cash with which to respond to this request.

10. On 6 March 2003 Mr Hayter received, directly into his bank account, a payment of £50,000 from ICLF Limited, a finance company.

11. On 13 March 2003 a letter was prepared by Arbuthnot for the trustees.  The letter authorised the Scheme’s bank to transfer £185,000 to Mr Hayter’s personal bank account.  It had spaces for all the trustees to sign and Arbuthnot had already signed in its space.  Arbuthnot wrote to Mr Hayter on the same day, stating that it understood the payment would be used “to reimburse the company in line with our previous discussions.”  The letter was never signed and the particular payment was not made.

12. On 18 March 2003 Fullagar Brooks, Westernprint’s solicitors, wrote to Mr Hayter as follows:

“ICFL loan.  Unit L2, Porte Marsh Industrial Estate, Calne.

Following our telephone conversation today, I enclose a copy of the letter I have just received from Ford and Warren [solicitors acting for ICFL Limited] which proposes variations to the loan arrangement.  If you agree to the contents I need to have that confirmation asap so that I can ask Ford and Warren to send me a revised loan agreement.

I have been trying to think of what else is required to try to complete this transaction and to ensure that this form has the right instructions.

It seems to me that for the purposes of obtaining a transfer of the property into the names of the current trustees we will be acting for Arbuthnot as well as the three individual trustees, so I will need their approval to the content of this letter.  I also need your confirmation and that of the other trustees in writing to the following:

1.
Your unreserved and unconditional authority to complete the loan and the legal charge while you are not the registered proprietors of the property (you are not correctly registered until the current four trustees are registered);

2.
While we are hopeful of registering Arbuthnot, it is understood that we cannot offer a guarantee this will happen;

3.
If it is not possible to register Arbuthnot the loan monies will be repayable to ICFL with all costs and outstanding interest;

4.
Your unreserved and unconditional authority to complete the loan and legal charge without carrying out any normal searches, save for a form 93A and bankruptcy searches only against the individual trustees and not against the professional trustees who should have been registered as owners;

5.
Confirmation that the pension fund owes £150,000 to Westernprint in respect of an extension it had built and funded and which enhanced the value of the pension fund to that amount;

6.
Confirmation that no monies are owed to National Westminster Bank and the trustees do not know of any reason why the Bank would refuse to sign a form DS1 (certificate confirming a charge has been redeemed).  We would need the Bank’s executed DS1 before completion of the transfer;

7.
You will use your best endeavours to co-operate with us to obtain a transfer of the property in the name of the current trustees;

8.
You agree to settle this firm’s outstanding accounts…



I look forward to hearing from you as soon as possible.”


On the same day a copy of the letter was faxed to Fullagar Brooks with a note written on the bottom stating “contents agreed”.  Underneath the note were the signatures of Mr Hayter, Mr Wicks and Mr Pattemore.

13. On 20 March 2003 Mr Pattemore wrote to Arbuthnot, stating:

“This letter is to officially confirm that I resigned my position as trustee in the above fund, yesterday Wednesday 19 March 2003.

My resignation took place at the offices of the company’s solicitors, Fullagar Brooks, in the presence of Vaughan Fullagar, together with Andy, Mike and Ray Taylor (financial consultant to the company).  Vaughan Fullagar produced a letter of resignation which I signed and then I left the meeting.

You may not be surprised at this event, as you will know from our telephone conversation back on Friday 21 February 2003, that I was anxious and concerned to safeguard my share of the fund from exposure to the proposed loan arrangement that Andy and Mike are intending to proceed with, against their shares in the fund.

I did try to speak with you on Wednesday morning but you were unavailable that day, I left a message for you to ring me, but to date have not heard from you.”

14. On 21 March ICFL made a further payment of £146,038.11 directly into Mr Hayter’s personal bank account.  As indicated by the note from Fullagar Brooks, this and the previous £50,000 was secured against the property.  So far as can be ascertained from bank statements supplied by Mr Hayter, he spent the money paid to him on costs incurred by the company, including staff salaries, solicitors bills, suppliers invoices, tax bills, fuel account, stationery and a company debt that was the subject of a Sheriff’s Office warrant.  

15. ICFL’s charge was subsequently taken over by HSBC.

16. On 24 March 2003 the trustees resolved:

“To accept the resignation of C Pattemore as a trustee of the scheme with effect from 20 March 2003.

To reimburse the company the sum of £237,000, in respect of the work undertaken by them in relation to the property owned by the scheme.

To obtain an independent report of the open market valuation and rental value of the property owned by the scheme.

To review the existing lease arrangements in relation to the occupancy of the property owned by the pension scheme.”

17. On 1 April 2003 the Scheme paid £44,500 to a building contractor, for improvement work on the property.  This left nothing in the Scheme’s bank account, which most of the time thereafter was overdrawn until the property was sold.

18. From March 2003 onwards Mr Pattemore sought information from Arbuthnot regarding what was happening to the Scheme assets and his share of the fund.  He sought assurance from Arbuthnot that his share of the fund would be protected.  On 28 March 2003 Mr Pattemore wrote to Arbuthnot, stating:

“…I understand that the loan arrangements made by the trustees will not affect my share value in the fund and that you, as the independent trustee, have statutory responsibility to ensure that this is so.”

On 22 May 2003 Arbuthnot wrote to Mr Pattemore stating:

“…The issue of your share of the fund will need to be formally agreed but my verbal understanding from Andy Hayter is that the intention would be that you will not be disadvantaged by the recent restructuring that has been undertaken.”

19. The actuarial valuation of the Scheme dated 18 May 2003 showed the Scheme’s assets as:

“Freehold property

£490,000

Loans to principal company
£120,000

Cash at bank


£64,707

Debtors


£9,365

Total



£684,072

20. When, on 17 February 2005, Arbuthnot sent Mr Pattemore a copy of this valuation they said:

“Please note the actuarial report is incorrect in that it does not take account of the trustee borrowing that applied at that date and this will need to be revised once the audited accounts for that year have been finalised.

I note your comments but, at present, we understand the accountants are having some difficulty in identifying some of the transactions, although we provided further information to them from our records earlier this week and hope this will enable the matter to be concluded in the very near future.  Please note that OPRA have been kept informed of the current situation in this regard.”

21. Mr Pattemore left Westernprint on 13 June 2003.

22. Westernprint went into insolvent liquidation on 29 August 2003 and was wound up by a court order dated 4 June 2004. WP Limited (WP) took over the business. It was essentially the same business as Westernprint, with the same directors and property and I use “the company” to describe both manifestations.  WP took over as the Scheme’s principal employer on 1 March 2004.

23. Mr Pattemore continued to press Arbuthnot for information. On 17 November 2003 Arbuthnot wrote to him stating:

“…I am writing to advise you that the trustees intend to take every possible step to obtain recovery of funds owed to the pension scheme although, at this stage, it is not certain whether we will be successful.

The property owned by the pension scheme is subject to a mortgage with ICFL Limited and the trustees are currently looking to replace the facility with borrowing from a recognised lender.”

24. Arbuthnot wrote to Mr Pattemore on 23 June 2004 saying that a “re-financing exercise with HSBC” had been undertaken and “rental payments are being received into the scheme to service the borrowing.”  Arbuthnot went on to say:

“…the intention will be to rebuild the fund as quickly as possible although clearly this is dependant on the future trading performance of the new company.”

25. On 1 October 2004 Arbuthnot wrote to Mr Pattemore saying that the Scheme was in an “illiquid state”.  Arbuthnot said that the Scheme assets comprised the property, valued at £500,000, and the loan to the company, which had increased to £145,000 including accrued interest.  A loan of £334,000 had been made to the Scheme by HSBC as part of a re-financing exercise and the Scheme received rental payments of £3,500 per month in respect of the property, and made mortgage repayments to HSBC of £2,950 per month.  Arbuthnot stated that Mr Pattemore’s share of the fund had not been jeopardised by the HSBC loan.

26. The Occupational Pensions Regulatory Authority (OPRA) wrote to the trustees on 18 October 2004, saying that there appeared to be regulatory breaches, comprising:

· Failure to appoint professional advisers,

· Failure to produce audited accounts for the year ending 17 May 2003,

· Failure to prepare a payment schedule for the years ended 17 May 2003 and 17 May 2004.

27. Arbuthnot replied to OPRA on 27 October 2004, confirming that OPRA was correct and saying that every effort was being made to address the outstanding matters.  On 9 August 2005 OPRA wrote to Arbuthnot, stating that there was no requirement for a small self administered scheme to appoint an auditor, or submit audited accounts.  OPRA regarded the matter as closed. The property was professionally valued on 9 August 2005.  It was stated to be worth £600,000, with a annual rental value of £45,000.

28. WP went into administration on 27 June 2006 and is now in liquidation.

29. It appears from Companies House records that Westernprint mortgaged the property to National Westminster Bank on 18 February 1993 and to Lloyds Bank on 5 November 2001.  (Arbuthnot says the 2001 mortgage was a further advance from National Westminster Bank, not Lloyds).

30. In November 2006 Mr Pattemore instructed a solicitor, who repeatedly pressed Arbuthnot for details of the Scheme’s finances, and in particular, the HSBC loan.  Full details were not forthcoming, but the trustees’ solicitors said that the loan “secures the debts of the borrower, ie the pension scheme.”  Arbuthnot said that the trustees had borrowed money from HSBC to reimburse the company for improvement work to the property.  HM Revenue and Customs had been notified of the loan.  Arbuthnot said that money had also been taken out of the Scheme by Mr Hayter and Mr Wicks, to reimburse them for the time and expenses they incurred selling the property and working on it to improve its value.  Arbuthnot provided a letter from an estate agent who advised on the sale, which said that Mr Hayter and Mr Wicks had to do a lot of work on the building to make it presentable for sale.  Most of the information requested by Mr Pattemore’s solicitor was not supplied by Arbuthnot, despite repeated requests.

31. The property was sold on 30 March 2007 for £635,000, and the outstanding loan from HSBC (£378,450) was repaid from the proceeds of the sale.  After payment of legal fees and other costs, £219,163 was left.  Mr Hayter resigned as a trustee on 21 June 2007.  Prior to the property being placed on the market, a firm of chartered surveyors were instructed by Mr Hayter and Mr Wicks to value the property and advise on enhancing its saleability.  The chartered surveyors recommended that wooden pallets and chemical storage containers be removed, the rainwater gutters swept clean, areas of the external cladding washed, the main workshop be emptied and swept clean, the toilets redecorated, and furniture and other equipment removed and stored.  The chartered surveyors confirmed to Arbuthnot that “these works were completed to a satisfactory standard by Messrs Hayter and Wicks both prior to and during our marketing of this property.”

32. On 21 June 2007 Arbuthnot advised Mr Pattemore’s solicitor that the total fund value as at 16 May 2007 was £225,136.63, following the sale of the property and repayment of the HSBC loan.  Arbuthnot’s fees had not yet been calculated, and they would be deducted from this figure.

33. On 24 July 2007 the trustees resolved that the assets of the Scheme be split equally between Mr Hayter, Mr Wicks and Mr Pattemore.  A further resolution to the same effect was made on 24 October 2007.  On 6 November 2007 Mr Wicks asked Arbuthnot to wind up the scheme.  Mr Hayter made a similar request on the following day.  On 28 November 2007 Arbuthnot advised my office that Mr Hayter’s and Mr Wicks’ benefits were going to be paid to them, based on a one third share each. On 28 April 2008 Arbuthnot advised my office that the scheme was to be put into wind up.   Mr Pattemore has not taken his share of the fund.  Arbuthnot now says that the scheme has not been wound up and Mr Hayter is drawing down some benefits, but not all that he is entitled to.

34. The Scheme Rules defined “the member’s credit” as:

“The initial contribution paid into the Scheme by the Participating Company for him plus the part of any cash payable on surrender of pension policies attributable to him together with any further contributions or transfer payment which may be paid into the Fund by or for the member and such share of all investment receipts, gains and losses net of expenses including sums arising from life assurance policies effected for the member or his dependants less the cost of life assurance policies or annuities or other outgoing effected for the benefit of the member or his dependants as the Trustees shall determine to be equitable.  Any contributions paid by the Member comprising the Member’s Credit will secure retirement benefits in the form of non commutable pension.”

35. Section 33(1) of the Pensions Act 1995 states:

“Liability for breach of an obligation under any rule of law to take care or exercise skill in the performance of any investment functions, where the function is exercisable-

(a)by a trustee of a trust scheme…

cannot be excluded or restricted by any instrument or agreement.”

36. Section 40(1) of the Pensions Act 1995 states:

“The trustees or managers of an occupational pension scheme must ensure that the scheme complies with any prescribed restrictions with respect to the proportion of its resources that may at any time be invested in, or in any description of, employer related investments.”


Section 40(2) defines employer related investments as:

“(a)
Shares or other securities issued by the employer or by any person who is connected with, or an associate of, the employer,

(b)
Land which is occupied or used by, or subject to a lease in favour of, the employer or any such person,

(c)
Property (other than land) which is used for the purposes of any business carried on by the employer or any such person,

(d)
Loans to the employer or any such person, and

(e)
Other prescribed investments.”

37. The Occupational Pension Schemes (Investment) Regulations 1996 (SI 1996/3127) prohibit pension schemes from making employer related investments of more than 5% of the current market value of the scheme.  This provision does not apply to schemes:

“(a)
In which each of the members is a trustee of the scheme,

(b)
the rules of which provide that, before any investment of the resources of the scheme is made in employer related investments, each member shall agree in writing to the making of that investment.”

38. Regulation 6 of the Small Self Administered Pension Schemes Regulations (SI 1991 Number 1614) prohibits loans to scheme members or “connected persons.”

39. The Scheme Rules did not contain any provision for each member to agree in writing to the making of an investment, as specified in (b) in the preceding paragraph.

40. Scheme Rule 15 states:

“The trustees shall have the benefit of all indemnities conferred on trustees generally by the Trustee Act 1925 and the trustees and each of them shall be entitled to be indemnified out of the Fund or by the Employers:

(i)
in respect of all liabilities and expenses properly incurred by them or any of them in the execution of the trusts hereof or of any powers authorities or discretions vested in them or any of them pursuant to this Deed or the Rules, and

(ii)
against all actions proceedings costs expenses claims and demands arising out of anything done omitted or concurred in relations to this Deed the Rules or the Fund unless such thing was done omitted or concurred in by the Trustees whom it is sought to make liable through his own wilful default.”

SUBMISSIONS

41. Mr Pattemore says:

· Westernprint was in a poor financial state by the time he left the company and after he left, the remaining trustees depleted the assets of the Scheme in a vain attempt to keep the company afloat.

· He resigned as a trustee following a meeting at which it was proposed that the Scheme should borrow money on the security of the property and pass the money to Westernprint.  He was told that he had no option but to countersign the letter setting out the details (paragraph 11), so he signed it and then left the room.  At that time he was an employee of Westernprint, not a director.  He knew that the company was in financial trouble, as his salary had been unpaid for several months.

· After he resigned as a trustee, the remaining trustees breached the 5% limit for employer related investments.

· The trustees’ actions constituted a breach of trust.  His share of the fund should be the amount before the trustees borrowed money from ICFL and HSBC, and paid money to Mr Wicks and Mr Hayter.

· From March 2003 onwards he has been trying to protect his share of the fund.  He was denied detailed information, as was his solicitor.  This caused him distress and inconvenience.

· No proper scheme accounts were kept and payments, such as the £44,500 spent on the building on April 2003, were incurred and authorised by the company, rather than the trustees.

· Because he was getting nowhere with the trustees, he found it necessary to instruct a solicitor who specialises in pensions.  The trustees should reimburse his solicitor’s fees.

42. Arbuthnot says:

· There was no breach of the employer related investment regulations and the ICFL/HSBC loans benefited all members of the Scheme.

· Westernprint had undertaken work on the property and payments from the Scheme to the company were to reimburse it for that work.  The money was legitimately due to the company.

· Everything that was done was for the benefit of all Scheme members, including Mr Pattemore.

· If the ICFL loan had not been taken out then Westernprint would have failed, the administrator would have pursued the debt for the work done on the property, the property would have been sold in 2003 at a lower value and Mr Pattemore would have been worse off than he in fact is.

· Enquiries from Mr Pattemore and his solicitor were always responded to.  Mr Pattemore’s solicitor made constant requests for information, and providing additional staff resources to cope with these requests was not always as easy as Mr Pattemore’s solicitor expected.

· Mr Pattemore’s entitlement is one third of the fund.  That is what was decided by the trustees in their resolution dated 24 October 2007.  (In another submission, Arbuthnot said that the trustees did not have a fixed share of the fund.)

· It is accepted that it was incorrect for money to be paid directly to Mr Hayter, but all the money paid over to him was used to reimburse the company for work done on the property.  Paying Mr Hayter the money was essentially the same as paying it to the company.  No money was paid to Mr Wicks from the Scheme.  The Scheme Rules permit trustees to hold scheme assets in their own names.

· Although it drew up the letter authorising a payment of £185,000 to Mr Hayter and countersigned it, the payment was never made.

· The letter referred to in paragraph 8 reflected an understanding between the company and the trustees that the works undertaken by the company would be paid for by the Scheme.  Mr Pattemore was a trustee and a director of the company, and was thus well aware of the situation.  He countersigned a letter agreeing to a mechanism whereby the Scheme would pay the company for work done on the property.

· The value of the property increased from £190,000 in 1994 (prior to the improvement work) to £635,000 when it was sold.

· Scheme Rule 15 protects the trustees.  At no stage did any of them consider that payments made the company, or loans taken out, amounted to a breach of their duties as trustees.  They were reasonably entitled to this belief.

· The payments made to the company were reimbursements and not investments.  Therefore Section 33(1) of the Pensions Act 1995 does not apply.

· Mr Pattemore was obliged by the Scheme Rules to give one month’s notice of resignation.

· In the event of Mr Pattemore’s complaint being upheld, his share of the fund should be based on a number of assumptions about what would have happened to the company, had the trustees not taken the actions they did, after Mr Pattemore’s departure.  Arbuthnot considers that if all its assumptions were correct, Mr Pattemore’s position would have been improved by the trustees’ actions.  

43. Mr Hayter and Mr Wicks say:

· The property originally cost £200,000 when new in 1988 and it grew in value to £630,000.  Much of the increase in value was due to money spent on the building by Westernprint Limited, which paid for three extensions and the purchase of two adjoining plots of land.  The loan from ICFL was used by the trustees to repay the company money it had been owed for a long time, for improving and extending the property.

· As a former director of Westerprint Limited, Mr Pattemore was well aware that the company was incurring substantial expenditure which would eventually have to be reimbursed from the Scheme, and he agreed to a loan being sought to enable the repayment to be made.

· Mr Pattemore’s resignation as a trustee came as a total surprise to them.  Because he gave no warning of his resignation, they did not have an opportunity to discuss his concerns with him.

· Neither of them received any money from the Scheme, other than their legitimate benefits.  Before the property was sold, Mr Hayter had to decline a well paid job offer, because he needed to work on the property which needed a lot of attention, and attend to other matters concerning the sale.  Both of them worked 10 hour days on the building before it was sold and they paid for all the materials themselves.  After the building was sold, Mr Hayter got a job paying half the salary of the one he had to decline.

· Mr Hayter paid an outstanding electricity bill of £4,000 to prevent the power to the property being cut off while it was up for sale.  If he had not done that, the burglar alarm, fire alarm and security lights would not have worked, and potential buyers would have had to be shown round without any lighting.

· The property was marketed for £630,000 and the estate agent advised the trustees to accept offers around £600,000.  The fact that the property was sold for £635,000 shows that their work substantially enhanced its value.

· It was best for the company to fund the work initially, as it could reclaim the VAT.

· They are very angry about Mr Pattemore’s complaint, as they always discharged their duties as trustees in a professional manner, in extremely difficult circumstances.

· Mr Pattemore went to work for their principal competitor, and by so doing he undermined their attempts to rebuild the scheme.

CONCLUSIONS

44. The trustees had a duty to act in the best financial interests of the Scheme’s beneficiaries.  They also had a duty to act prudently and to comply with the statutory requirements governing pension schemes. 

45. The trustees provided a schedule to my office showing that a largely estimated amount of £210,054 was spent by Westernprint on the property (of which £54,310 was supported by invoices, although no documentation was produced showing who paid the amounts requested).  But originally Westernprint asked the trustees for £237,000, without any supporting documentation.

46. If there was a debt due from the Scheme to Westernprint it should have been recorded in both sets of accounts.  It was not recorded in the Scheme accounts (though they were unaudited).  I presume that if it had been shown in Westernprint’s accounts this would have been pointed out to me.  It appears that Arbuthnot considers paying money to Mr Hayter settled the debt, and any need to show it in the accounts.  In fact what happened in view of the payment being made to him was that Mr Hayter effectively received a personal loan from the Scheme, in contravention of the statutory regulations prohibiting loans to members.

47. Mr Pattemore agreed the contents of the note recording that the Scheme owed Westernprint £150,000 for work done on the property.  He expressed his concern the following day, and resigned as a trustee, so he was clearly very unhappy with the situation and I accept that he signed only because he thought he had no choice, not because he accepted the figure of £150,000.  (His resignation was accepted by the other trustees with effect from the day after he resigned; they did not insist on Mr Pattemore serving a period of notice and I find that they are not able to use the absence of notice against him now.)  However, his agreement to the letter does indicate to me that he accepted the principle that there was some money owing to Westernprint from the Scheme’s funds, for work done on the property.  But Mr Pattemore was no longer a trustee when the subsequent decisions were made, and his acceptance at one point that money was owing to Westernprint does not necessarily absolve the trustees from the consequences of their actions.

48. Westernprint, run by Mr Hayter and Mr Wicks, asked the trustees to pay £237,000 (not £150,000) in respect of work it had done on the property owned by the Scheme. 

49. The payment said to be due for work on the property was a device to obtain cash from the Scheme.  If the reason was that money was really due, then the earlier 2001 loan or loans (plus any interest rolled over) should have been written off as a way of reducing the debt.  That was never even considered, because cash was required.

50. (One reason offered for the work being done by the company was that they could reclaim VAT on work done (or supposedly done) on the Scheme’s behalf.  But if the company should not have paid for work in the first place, it presumably should not have reclaimed VAT.)

51. Arbuthnot appears to have been content with the extraordinary state of affairs, even to the extent of at one stage preparing a letter authorising the transfer of £185,000 to Mr Hayter’s bank account and signing the letter to signify its agreement.  I have to ask why, if Westernprint was owed money by the Scheme, it was proposed to pay it to Mr Hayter instead – as in fact happened in due course.  None of the possible explanations are attractive, though I accept that Mr Hayter did not apparently benefit personally.

52. I find that in the absence of proper evidence of money paid and due, properly accounted for, the Scheme was not liable to the company at all.  (It is doubtful that in the absence of such evidence that the Administrator would have been able to pursue the Scheme successfully as Arbuthnot suggest).

53. Arbuthnot was seemingly content to assert that the May 2003 actuarial valuation was incorrect (it did not take account of the money said to be due to Westernprint).  The fact that Arbuthnot did not ever try to “correct” the valuation is a further indication that there was in fact no evidence of the debt.

54. Mr Hayter and Mr Wicks later paid for work on the property to make it more attractive to a potential buyer.  This was in the company’s interest as well as the Scheme’s, and the amount spent has to be considered against the money taken out of the Scheme to shore up the company.  

55. Of course if there had been a debt to the employer under the Scheme (whether Westernprint or WP) then it would have been open to the employer to spend the repayment how it wished.  In practice, though, money was borrowed from a finance company, most of which was handed over to one of the trustees and used to keep the company afloat, for example, paying staff salaries, a tax bill and an amount due under a Sherriff’s Office warrant.  Using money belonging to the Scheme in this way was a breach of trust.  The actual payments are evidence that the company was in a dire financial state and so not a proper investment (unless the money could be regarded as a loan repayment, which I have found it could not).  

56. The borrowing from ICFL, subsequently HSBC, appears to have been a refinancing exercise to bail out WP, with the Scheme being used as a vehicle to facilitate this.  From the limited information available it may be that the 5% limitation on employer related investments was breached.  Its sole purpose was to raise cash for the company.  In obtaining this loan, and allowing the proceeds to be paid into Mr Hayter’s personal bank account, the trustees committed a breach of trust and the regulations concerning employer related investments.

57. By October 2004 the trustees’ borrowings and expenditure had reduced the Scheme to what Arbuthnot described as an “illiquid state.”  When the property was sold, the HSBC loan of £378,450 was repaid from the sale proceeds, although the loan had been for the Company’s benefit and not the Scheme’s.

58. Mr Hayter and Mr Wicks may have been focused on running Westernprint and then WP, and their principal concern was evidently to save the businesses.  They were not pensions experts and I accept that they worked on the building at their own expense prior to its sale, to maximise its value.  However, I consider it to be more likely than not, in view of the very basic level at which core trustee obligations were being breached, that Mr Hayter and Mr Wicks would have been well aware that their actions were to the advantage of Westernprint and WP, and to the detriment of the Scheme and were improper.  Arbuthnot, as a professional trustee company, certainly should have been aware of that.  The actions of all three amount to wilful default, and they are jointly and severally accountable.  They are therefore not entitled to rely on Rule 15.  Even if they had not been in wilful default, section 33(1) of the Pensions Act 1995 would prevent them from relying on Rule 15.

59. From the start Mr Pattemore tried to safeguard his share of the fund against the effects of the proposed expenditure and borrowing.  (I note in passing that Arbuthnot has stated, at different times, that the trustees had a one third share each, and that they did not have a fixed share of the fund).  If Mr Hayter’s and Mr Wicks’ own benefits were damaged by their actions, that was their own doing.  However, Mr Pattemore should receive the same benefits as he would have received if the trustees had not behaved improperly.  That may result in a reduction of Mr Hayter’s and Mr Wicks’ benefits. 

60. For all of the reasons above, I uphold the complaint against Mr Hayter, Mr Wicks and Arbuthnot.

61. It is argued that any loss calculation should be based about what would have happened to the Scheme and the Company if loans had not been made.  In effect it is said that the Company would have ceased to trade earlier, the “debt” from the Scheme would have been pursued and so there would have been less available than there in fact was.  

62. But that is speculative.  It assumes that there was no other survival strategy available. It seeks to go behind the simple fact that money was paid out of the Scheme to the Company without evidence that it was due, and rent and interest that were due from the Company were not paid.  In effect I am being asked to compensate the directors of the Company for not closing the business down earlier than they did.  They did not do so and the Company remained liable for the money it had received or not paid for as long as it was extant.

63. I consider that the only equitable compensation for the trustees’ maladministration is that Mr Pattemore’s share of the fund (which the trustees had resolved was one third) be restored to the sum that would have been available if there had been no charge (and hence no related payments out) and there had been no arrears of rent or interest on loans accrued.  There is, however, some difficulty in ascertaining precisely what that sum should be.

64. The loans of £120,000 and £11,539 to the company were both made before Mr Pattemore resigned as a trustee.  Mr Pattemore cannot complain about them as he was a trustee at the time.  

65. In May 2003 there was cash of over £64,000 plus the loan and the property.  By October 2004 the assets (excluding the loan against the property) were the property and the remaining loan to the company of (by then) £145,000 (it is unclear what happened to the other loan).  Rent of £3,500 per month was due.  The cash had been spent, partly on paying for further work on the property.

66. By March 2007 the property was sold for £635,000.  There is no evidence that any scheme assets were properly spent on improving the property.  So in March 2007, the assets had been depleted by the loan and interest of £145,000 (which would have been irrecoverable as WP had gone into liquidation by then).  

67. For the purposes of calculating Mr Pattemore’s share of the fund, the whole HSBC loan should be disregarded.  The fund should have consisted of the Property, plus outstanding rent, plus some cash.   At a conservative estimate the fund value less the original amount of loan to the company should have been over £800,000. Given the problems in this case with obtaining firm evidence I am prepared to make a direction on the basis that Mr Pattemore’s proper share at October 2007, plus a modest allowance for interest between then and now should be taken to be £280,000.  

68. Mr Pattemore was doubtless caused distress and inconvenience by the trustees’ actions.  This was compounded by Arbuthnot’s failure to answer his solicitor’s questions.  Mr Pattemore is entitled to suitably modest compensation in this regard.

69. I do not usually make awards for professional fees, but this case is exceptional.  Mr Pattemore had no legal knowledge, the trustees were unhelpful and he was faced with some complex matters.  It was not unreasonable for Mr Pattemore to seek professional assistance and I consider that his solicitor’s costs up to the time he made a complaint to my office (10 August 2007) were a consequence of the trustees’ maladministration.  Mr Pattemore’s paid the following fees (inclusive of VAT) to his solicitor before that date:

16 January 2007
£1,997

14 April 2007

£2,937

31 July 2007

£1,292

Total:


£6,226

Directions

70. Arbuthnot, Mr Hayter and Mr Wicks are to ensure that a transfer value is available to Mr Pattemore from the scheme’s funds of £280,000.  They shall be jointly and severally liable to do so.  Mr Hayter and Mr Wicks may use their own benefits under the scheme as settlement or part settlement of their own liabilities.  This direction is to be carried out as soon as practicable.  If that sum is not available as a transfer value within 28 days of this Determination, then interest is to be added at the reference bank rate for the period from the date of this Determination to the date of payment.

71. As compensation for the distress and inconvenience caused to him by the trustees’ maladministration, Mr Hayter, Mr Wicks and Arbuthnot shall jointly and severally pay Mr Pattemore £450 in total within 28 days of this Determination.

72. Mr Hayter, Mr Wicks and Arbuthnot shall be jointly and severally liable to pay Mr Pattemore £6,226 in respect of his solicitor’s fees, within 28 days of the date of this Determination.

TONY KING 

Pensions Ombudsman

24 August 2010 

-1-
-2-

